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Rep. Kuzman convened the meeting at 1:15 p.m.

As first order of business, the Commission members approved the minutes from the September
6 meeting.

Rep. Kuzman then announced that the Commission would examine three issues at today’s
meeting: protective orders, additional fees imposed by the trial courts, and legal assistance for
indigent litigants in civil matters.

Hon. John Forcum, Blackford Superior Court

Judge Forcum described the efforts of a committee composed of judges, clerks of the circuit
court, and other interested parties to develop a proposal to change the state laws concerning
protective orders. A draft copy of this proposal is included as Attachment A to these minutes. A

1 Exhibits and other materials referenced in these minutes can be inspected and copied in the Legislative Information
Center in Room 230 of the State House in Indianapolis, Indiana. Requests for copies may be mailed to the Legislative Information
Center, Legislative Services Agency, 200 West Washington Street, Indianapolis, IN 46204-2789. A fee of $0.15 per page and
mailing costs will be charged for copies. These minutes are also available on the Internet at the General Assembly homepage. The
URL address of the General Assembly homepage is http://www.ai.org/legislative/. No fee is charged for viewing, downloading, or
printing minutes from the Internet.




copy of this document can also be found at:
http://www.in.gov/judiciary/judges/jud_center/po.html.

During his presentation, Judge Forcum told the Commission members that the Protective Order
Committee of the Judicial Conference of Indiana sought to accomplish the following objectives:

. streamline and consolidate the Indiana Codes’s many references to protective orders,

. rewrite a single civil protective order act to enhance relief to people affected by domestic
or family violence,

. write a statute that would be consistent with recent federal mandates such as the
Violence Against Women Acts | and Il; and

. use the Model Code on Domestic and Family Violence as the basis for this statutory
revision.

The basic reforms that the Committee proposed include the following:

. limiting protective orders to domestic abuse or family violence situations,

. allowing orders to last two years or until specified by the Court,

. allowing judges greater powers to develop protective orders specific to each family,

. eliminating special process of registering foreign orders,

. establishing one central statue for all protective orders for domestic or family violence
regardless of case type,

. establishing consistent terminology and definitions throughout the code,

. allowing for mandatory arrest for violating protective or no-contact orders,

. increasing penalties for invasion of privacy,

. modifying Trial Rule 65(E) in order to reconcile it with the new statutory framework,

. creating workplace violence restraining orders to address problems associated with

workplace violence not involving family or household members.

Judge Forcum emphasized that the submitted document is a draft and that a final proposal will
be available at the end of November

During a general discussion with Commission members, the following points were raised:

. workplace issues still need to be addressed,

. while general threats of physical harm need to be handled by the courts, the employer
needs to take a more active role in keeping civility in the work place,

. the use of protective orders has expanded into areas that the legislature did not intend.

Laura Berry, Indiana Coalition Against Domestic Violence

Ms. Berry told the Commission members that she was an active participant in the committee
that Judge Forcum described.

She distributed the results of questionnaire that was prepared by the Coalition concerning
domestic violence issues. (See Attachment B.)

Ms. Berry also discussed the issue of how federal legislation restricting firearms when a divorce
occurs and a protective order has been issued could affect law enforcement officers who are in
the process of completing a divorce. She indicated that an exemption clause exists that permits
an officer to carry a service weapon while on duty.

Rep. Ralph Foley
Rep. Foley told the Commission members that in his legal practice he has found that protective




orders have been issued in too many cases involving property disputes. He told the
Commission that as a result, the courts are becoming increasingly burdened by litigants wishing
to seek protective orders.

He told the Commission members that Rep. Linda Lawson, Rep. Dean Young and he had
worked on the issue of protective orders. Based on their collaboration, he introduced HB 1265
during the 2001 General Assembly to separate property disputes from domestic violence cases
when issuing protective orders. (See Attachment C.)

He told the Commission members that the 1998 Indiana Judicial Report stated that 20,000
petitions for protective orders were filed. He suggested that a significant number of these filings
did not deal with problems of abuse and harassment in personal relationships as the legislature
originally intended.

He concluded that a protective order procedure cannot be designed that addresses all
problems and that protective orders should be restricted to when there is abuses in
interpersonal relations.

Rep. Kuzman then told the Commission members that the next topic on the agenda was the
need for additional fees that might be imposed by the courts.

Mark Goodpaster, Legislative Services Agency

Rep. Kuzman told the Commission members that at a previous meeting he requested Mark
Goodpaster, to compile information on what other states charged for initial fees in civil matters
and whether Indiana’s neighboring states charged fees for either jury trials in civil cases or for
additional post judgment actions.

Mr. Goodpaster distributed a memo to the Commission members that provided the information
that Rep. Kuzman requested. (See Attachment D.)

Hon. Jesse Villalpando, Lake County Court, Civil Division

Judge Villalpando introduced members of the Lake County courts and County Council to speak
on the need for additional revenue to local courts.

Hon. Jeffery Dywan, Lake Superior Court, Civil Division

Judge Dywan told the Commission members that the cost to add space for three courts and a
clerk’s office in Lake County was estimated at $1.6 million. In addition, the operating costs for
these new courts would be an estimated $1.7 million annually.

He told the Commission members that if the General Assembly enacts new fees, any revenues
from these fees should remain at the county level to help offset a portion of the county
operating costs.

Troy Montgomery, Member, Lake County Council

Mr. Montgomery distributed to Commission members a memo demonstrating how the Lake
County Council has reduced expenditures to the county general fund. (See Attachment E.)

He told the Commission members that any revenue generated from new court fees needs to
stay at the county level to fund the daily operations of the court.



Tom O’'Donnell, Vice President, Lake County Council

Mr. O’Donnell supported an increase in fees paid for access to the courts. He indicated that
both a jury fee and some type of redocketing fee would be appropriate. He said that the
revenues from these fees should stay at the county level.

Finally Judge Villalpando presented a letter from Judge Lorenzo Arrendo supporting the need
for additional fees. (See Attachment F.)

Lilia Judson: Executive Director, Division of State Court Administration, Indiana
Supreme Court

Ms. Judson told the members of the Commission that the Division of State Court Administration
stopped keeping statistics on redocketed cases after 1990 because of the difficulty in defining
what these cases were.

She indicated that some cases come back to the courts because the litigants seek additional
actions from the courts. These cases are likely to require more court time and consequently,
the courts can justify an additional fee. It is extremely important that the General Assembly
precisely define the types of cases for which a fee would be assessed.

The final topic was the issue of county assistance by indigent litigants in civil matters.

Hon. L. Mark Bailey, Indiana Court of Appeals

Judge Baily described the efforts of the Indiana Supreme Court to improve pro bono legal
services for indigent litigants. He distributed an article that appeared in a publication of the
Indiana State Bar Association that described the pro bono program in more detail. (See
Attachment G.)

Rep. Kuzman set the date of the final meeting of the Commission n on Courts for Tuesday,
October 23 at 1 p.m.. The topics at the final meeting include a review of the need for new
courts, and a discussion of other court issues.

The meeting adjourned at 3:20 p.m.
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EXECUTIVE SUMMARY

The Protective Order Committee of the Indiana Judicial Conference is proposing a major
revision of Indiana’ s statutory scheme involving civil protective orders. Currently, there are some
twelvedifferent typesof protective, restraining, or no-contact ordersavailableinthe State of Indiana.
These orders range from no-contact orders in CHINS, delinquency, and criminal proceedings to
protective/restraining orders issued in paternity, dissolution, and separation cases. Indiana’'s civil
protective order statute, |IC 34-26-2-1 et seq., does not limit the availability of relief to cases
involving domestic or family violence, even though adequate remedies exist for disputes between
neighbors, co-workers, and others.

The Committee is submitting arevised civil protective order statute that is based upon the
Model Code on Domestic and Family Violence. The highlights of the revision include:
- Protective Orderswill belimited to situationsinvolving domestic or family violence. No-contact
orderswill remain available;
Orderswill last for two (2) years, or until otherwise specified by the Court;
Judges will have sweeping powersto craft orders specific to each family, in order to reduce the
recurrence of violence and to protect all family members;
Elimination of thespecial processfor registeringforeign orders. Foreign orderswill beregistered
in the same manner as Indiana protective orders;
Standard forms for civil protective orders,
One central statute for all protective orders for domestic or family violence regardless of case
type;
Consistent terminology and definitions throughout the Indiana Code;
Consistent standards involving family violence for custody and visitation matters;
Mandatory arrest for violations of protective and no-contact orders (Invasion of Privacy);
Increased penalties for Invasion of Privacy;
Modificationsof Trial Rule 65(E) in order to reconcileit with the new statutory framework; and,
Creation of “Workplace Violence Restraining Orders’ to address problems associated with
workplace violence not involving family or household members.

INTRODUCTION

History of Development

In 2001, the members of the Protective Order Committee of the Judicial Conference of
Indiana undertook the task of a magjor revision of Indiana s statutes concerning civil protective
orders. The Committee members sought to accomplish the following objectives: streamlining and
consolidating the Indiana Code' s many references to “ protective orders’; rewriting a single civil
protective order act enhancing relief to people affected by domestic or family violence; writing a
statute that would be consistent with recent federal mandates, such asthe Violence Against Women
Actsl and I1; and, using the Model Code on Domestic and Family Violence asthe paradigm for this



statutory reform. Traditiona civil and criminal remedies remain available for nondomestic and
nonfamily violence disputes.

The Model Code on Domestic and Family Violence

In May, 1991, the Conrad N. Hilton Foundation awarded the National Council of Juvenile
and Family Court Judges athree-year grant to, among other things, draft aModel Code on Domestic
and Family Violence. The National Council established an Advisory Committee of twenty-three
judges, advocates, attorneys, law enforcement officers, citizens, and other professionals who
attended meetings, traveled to urban and rural jurisdictions throughout the United States, studied
statelaws, met with nationally recognized consultants, and drafted the Model Code. Model Codeon
Domestic and Family Violence, NCJFCJ(1994). When the Committee directly quotes, attributes,
paraphrases, or in any way cites to the Model Code, its Commentary, or its Appendices, the
following text will be used: “Model Code on Domestic and Family Violence, NCJFCJ(1994).” The
letters “NCJIFCJ’ are an acronym for the National Council of Juvenile and Family Court Judges.

TheModel Codeon Domestic and Family Violencewascraftedtofacilitateparallel statutory
development with respect to domestic and family violence among the states. Model Code on
Domestic and Family Violence, NCIFCJ (1994).

The Violence Against Women Acts of 1994 and 2000

In 1994, the United States Congressenacted the Violence Against Women Act (“VAWA 17),
which the Congress later re-authorized and amended in 2000 (*VAWA 11”). In addition to
establishing certainfederal crimesinvolvinginterstatefamily violence, VAWA | mandated that each
State and Indian tribe give full faith and credit to protective orders meeting the requirements of the
federal law. 18 U.S.C. § 2265, Pub. L. N0.103-322. Congress also forbade Statesfrom charging fees
for filing protective order cases, service of process in those cases, and the like. VAWA |1 clarified
federal law concerning registration of “foreign” protective orders. 18 U.S.C. § 2265 (d), Pub. L. No.
106-386.

Federal FirearmsLaws

Congress al so passed alaw prohibiting aperson who isrestrained by aqualifying protective
order from possessing afirearm or ammunition while the order isin effect. 18 U.S.C. 8§ 922 (g) (8),
Pub. L. N0.103-322.

The Current State of I ndiana Law, 2001

WhilethelndianaGeneral Assembly amended Indiana’ scivil protectiveorder statute (1C 34-
26-1-1 et seq.) in response to each federal legislative mandate, Indiana’s judicial officers are
concerned with the quality of service the state’s courts are giving to victims of family violence.
Indiana s civil protective order statute, passed originally in 1983 (Pub. L. No. 311-1983, originaly
IC 34-4-5.1-1 et seq.), did not limit jurisdiction to family violence cases. Instead, the relief was
availableto al citizens, regardless of relationship. Prior to 1983, an archaic peace bond statute was
in place. The Indiana General Assembly used portions of the Uniform Interstate Enforcement of
Domestic—Violence Protection Orders Act in 2001 to enact aregistry for foreign domestic violence
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orders. In 1999, a non-scientific study of 300 randomly selected protective order case filesin one
court in Marion County, Indiana, revealed that roughly half of the cases on that particular court’s
docket were not domestic in nature.

Indiana’ s Diverse Protective Orders

There are over a dozen different types of protective, restraining, or no-contact orders
availablein the State of Indiana. These ordersare: | C 31-14-16-1, a protective order issued as part
of the establishment of paternity; | C 31-15-4-3, -7, temporary restraining ordersissued as part of a
dissolution or legal separation proceeding; |C 31-15-5-1, a protective order issued as part of a
dissolution or legal separation proceeding; 1C 31-32-13-1, a protective/no-contact order (and an
emergency protective/no-contact order) issued as part of adelinguency/juvenile proceeding; | C 31-
34-17-1, a protective/no-contact order issued as part of a C.H.I.N.S. proceeding; | C 31-34-20-1, a
protective/no-contact order issued aspart of adispositioninaC.H.I.N.S. proceeding; | C 31-37-16-1,
a protective/no-contact order issued as part of a delinquency proceeding; 1C 31-37-19-1, -6,
protective/no-contact ordersissued aspart of adispositioninadelinquency proceeding; | C 33-14-1-
7, ano-contact order issued as part of apre-trial diversion agreement; | C 34-26-2-1, civil protective
orders (both emergency and permanent); | C 35-33-8-3.2, a ho-contact order issued as a condition
of a defendant’ s release on bail; and, | C 35-38-2-2.3, a no-contact order issued as a condition of
probation. Finally, Trial Rule 65(E) also authorizes temporary restraining orders in domestic
relations cases.

Under Indianalaw, any and all of these orders are supposed to belisted in the statewideregistry.
Thousands of these orders are issued annually by Indiana courts. The current situation is confusing
for victims of family violence, stalking, and sexual assault aswell asfor attorneys, judges, and law
enforcement officers. Of course, every time the General Assembly amends the protective order
statute in Title 34, it must locate some eleven other places in the Indiana Code where the new
language must also be inserted.

Reasonsfor Standard Protective Orders

Because so many different statutesexist for protective orders, no standard existsfor ordersfrom
court to court. Thelack of astandard order hinders protection of victims, because enforcers of those
orders often do not recognize the validity of those orders, which is contrary to the federal full faith
and credit law cited above. Standard procedures and forms of orders should facilitate enforcement.
For example, apolice officer confronted with an enforcement situation may not be ableto ascertain
whether the order he or she is being shown by the victim is valid, expired, or even covers the
problem at hand. Needlessto say, the possibility for malicious manipulation of the current disarray
also exists.

Misdirected Resour ces
The current Indiana statute for civil protective orders under Title 34 is used, and often misused,

to addressawiderange of wrongsand incivility in our society. Unfortunately, many people usethis
statute to address problems with neighbors, co-workers, landlords, supervisors, and the like,

D



consuming valuable court resources that could, and should, be concentrated on protecting victims
of family violence and their children. Title 34 protective orders are often not very effective in
resolving disputes between neighbors or providing actual protection to those parties. In fact, there
iscurrently an excellent mechanism in placeto handle non-domesti ¢ disputes—Community Dispute
Resolution Centers, established by thelndianaGeneral Assembly inthe1990’s, |C 34-57-3-1 et seqg..

Protective order cases involve circumstances where there exists fear of harm, or further harm,
to persons or property. If harm has occurred to persons or property, there are numerous traditional
remedies in both civil and criminal law to redress those injuries. There are serious questions with
regard to a Court’ sability to effectively prevent harm in the non-domestic situations. Under current
Title 34 orders, disputes may range from anticipating incivility between neighbors, co-workers, or
landlords and tenants, to victims of domestic and family violence needing real security. In domestic
and family violence situations, the protective orders issued by Indiana judges are supported by
federal gun laws, the Violence Against Women Acts, and federal full faith and credit laws.

There are currently more appropriate remedies available for non-domestic disputes, such as
mediation/community dispute resolution centers (IC 34-57-3), injunctions (Trial Rule 65), trespass
actions, evictions, criminal charges, etc.

Proposed Changes

The Protective Order Committee proposesamajor changein Indiana Protective Order Law: that
change consists of replacing the general Title 34 Protective Order statute with one adapted from the
Model Code on Family Violence. Thiswould limit civil protective ordersto family and domestic
violence situations. Other civil protective orders issued in paternity and dissolution actions are
consolidated into the new Protective Order statute. Only violations of these protective orders, as
well as the no-contact orders currently authorized in juvenile/delinquency, C.H.I.N.S. cases, and
criminal casesand qualifying foreign orders, would beenforced asInvasion of Privacy criminal acts.
The Committee proposes no changes to the statutes authorizing no-contact orders as conditions of
diversion, pretrial release, and probation. Persons would have to seek traditional civil and criminal
remedies for non-domestic and non-family violence situations. In non-domestic disputes, courts
would issue temporary restraining ordersin civil cases and enforce those orders by civil contempt.
Courts could also issue no-contact orders as conditions of bond or probation, enforceable by
revocation proceedings, in non-domestic cases, or order the parties to participate in community
dispute resolution, as described in IC 34-57-3 et seq. Law enforcement officers and prosecutors
would only have to enforce violations of one type of civil protective order. The Committee also
recommends that the Indiana Supreme Court modify Trial Rule 65(E), in order to eliminate the
current confusing situation. The Committee believesit isessential for lawyers and their clients, as
well asfor courts, to have onecentral statutefor all ordersoffering protectionin domestic and family
violence cases.

People Who Will Benefit From the Revised Statute
Victims of family violence, stalking, and sexual assault, and their children and other household

members, will derive benefits from the revised statute. Their orders, based on asingle statute, will
be clear, concise, and uniform. In other words, a victim in Crawford County will receive the same
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protection, and the same standard order, aswould avictimin Allen County. Otherswho will benefit
include: individuals and agencies providing services to victims; attorneys practicing family and
criminal law; and, clerksand related personnel. Judgeswill also benefit from standard forms, aswill
law enforcement officers and personnel charged with maintaining the registry in Indiana.
Additionally, judgeswill findit easier to handle protective order docketsthat consist solely of family
violence cases, instead of congested calendars involving neighborhood disputes, conflicts at
workplaces and schools, and the like, with the occasional family violence case. The streamlined
statute and standard forms will also enable judges and law enforcement officers outside of Indiana
to decipher an order’ s duration, contents, and parties quickly, clearly, and reliably.

34-26-5-1. Construction

1. Thelndiana Civil Protective Order Act must be construed to promote:
(a) the protection and safety of all victims of domestic or family violence in a fair,
prompt, and effective manner; and,
(b) the prevention of future domestic and family violence.

COMMENTARY

The new Indiana Civil Protective Order Act, like the Model Code, adopts acomprehensive
approach to protecting victims of domestic or family violence and preventing future violence. A
“broad brush” approach is supported by research and commentary which suggest that the most
effective protection ordersarethosewhich arecomprehensive, and crafted to meet the specific saf ety
and autonomy requirements of the individual petitioner (Gondolf et al., 1994; Chadhuri and Daly,
1991). Model Code on Domestic and Family Violence, NCJFCJ (1994).

34-26-5-2. Eligible petitionersfor order; requirements concer ning respondents.

1. A person whoisor hasbeen avictim of domestic or family violence, as defined in
| C 34-6-2-34.5, may file a petition for an order for protection against a family
or household member, as defined in 1C 34-6-2-44.5, who commits an act of
domestic or family violence.

2. A parent, guardian, or other representative may file a petition for an order for
protection on behalf of a child against a family or household member who
commitsan act of domestic or family violence.

3. Acourt shall only issueoneorder for each respondent. If apetitioner filespetitions
against morethan one (1) respondent, thecourt must assign anew casenumber
to each respondent and maintain a separate court file for each respondent.

4, If apetitioner seeksrelief against arespondent whoisan unemancipated minor,
the case may originatein any court of record and, if it isan emergency matter,
be processed the same asany other ex parte petition. Onceahearingisset, the
matter may betransferred to the court with juvenilejurisdiction.



COMMENTARY

Subsection 1 broadly definesthe class of personseligibleto seek protection from the
violenceinflicted by family or household membersin order to enable courtsto effectively intervene
in domestic or family violence. Comprehensiveinclusion of all those exposed torisk withinafamily
or household gives courts the latitude to construct relief to prevent further abuse and to provide
essential safeguards (Finn and Colson, 1990). This statute also acknowledges that many members
within the family or household and other intimates may be constrained and endangered by a
perpetrator of domestic or family violence (Orloff, 1992). A person abused by another to whom she
or heis related by blood or marriage may petition. A person victimized by a partner of the same
gender or by a person she or he has dated is included within the scope of eligible petitioners.
Moreover, the class of eligible petitioners is not limited to those victims currently or formerly
residing with the perpetrator. This Subsection also recognizes that the risks posed by perpetrators
do not end when victims separate from abusers, and that perpetrators may resort to inflicting more
severeviolenceafter aseparation or divorce (Mahoney, 1992). Model Code on Domestic and Family
Violence, NCJFCJ (1994).

Subsection 2 recognizes that children are acutely vulnerable to the trauma of domestic or
family violence, whether they are the biological children of the victim or perpetrator or any other
children residing with either party. The Model Code permits petitioning by a child-victim or by a
responsible adult—a parent, guardian, or other representative, on behalf of the child-victim. Model
Code on Domestic and Family Violence, NCIJFCJ (1994). This represents a change from current
Indiana law.

Under the current Indianaprotective order statute, the petitioner (the party seeking the order)
could be either the victim, or amember of the victim’ s household, or the victim’semployer (1C 34-
36-2-1, amended 2001). The Model Codedlightly narrowsthe classof eligible adult petitioners. The
Committee believesthat, unless the petitioner is an incompetent adult, no one except the petitioner
should be ableto file acase of thistype. In other words, the petitioner isthe best judge of hisor her
safety, and also the best judge of whether obtaining a protective order will enhance that safety or
jeopardize it. If the Indiana Genera Assembly adopts the law proposed in Appendix 7, the
“Workplace Violence Restraining Order Act”, that will guarantee that adequate remedies will be
availableto employerswho are concerned about protecting their employees against aviolent family
member of one of the employees—as well as other potentially violent individuals.

The Model Code contains additional language restricting the forum for protective ordersto
family/domestic relations courts. The members of the Committee have not adopted this position,
because they favor the more accessible approach of allowing the petitioner to file the matter in any
court of record. Of course, individual jurisdictions, circuits, and county court systems may wish to
assign the cases to adomestic relations or family court, and that is perfectly acceptable.

In Subsection 3, the members of the Committee have specified that each individual

respondent isto have an individual case number and court file. Thisrequirement isnot in the Model
Code. The Committee believesit is necessary to maintain the integrity of the datain the depository,

i



and also because it will avoid confusion, since judges may want to issue orders with different
conditions for the individual respondents.

Finally, Subsection 4 is aso not in the Model Code. The members of the Committee are
aware that afrequent source of confusion in Indianaunder the current system involves the problem
of juvenile respondents. While restricting the class of eligible parties to “family or household
members’ will greatly reduce the incidence of such situations, the fact remains that children
(unemancipated minors) are still becoming parents themselves, resulting in non-traditional family
compositions. The Committeewishesto ensurethe safety of petitionersby specifying that emergency
matters involving juvenile respondents are to be handled by the same means as those involving
adults; however, once a hearing is set, the case may be transferred to juvenile court. In fact, much
of the behavior which would fall under the ambit of “domestic or family violence” would probably
constitute behavior which the prosecutor could file as a delinquency case.

34-26-5-3. Uniform statewide formsrequired for petitionsand orders; required statements
in petitions and orders; duty of clerk to provide petitions and clerical assistance.

1. TheDivision of State Court Administration shall:

(a) Develop and adopt uniform statewide forms for petitions and orders for
protection, (as well as Confidential Sheets, Notices of Modification or
Extension, and Notices of Termination required to maintain an accurate
registry of such orders) including but not limited to such orders issued
pursuant this statute, including ex parte orders, and also no-contact orders
availablein Titles 31 and 35; and,

(b) Providetheformstotheclerk of each court authorized toissuesuch orders.

1. Inadditiontoany other requiredinformation, thepetitionfor an order for protection must
contain a statement listing each civil or criminal action involving both parties and/or
the parties minor child(ren).

2. Thefollowing statements must be printed in bold-faced type or in capital letterson the
order for protection:

(@ “VIOLATION OF THISORDER ISPUNISHABLE BY CONFINEMENT
IN JAIL, PRISON, AND/OR A FINE.”

(b)“IF SO ORDERED BY THE COURT, THE RESPONDENT IS
FORBIDDEN TO ENTER OR STAY AT THE PETITIONER’'S
RESIDENCE,EVENIFINVITED TODO SOBY THEPETITIONER OR
ANY OTHER PERSON. IN NO EVENT IS THE ORDER FOR
PROTECTION VOIDED.”

(c) “PURSUANT TO 18 U.S.C. § 2265, THIS ORDER FOR PROTECTION
SHALL BEGIVENFULL FAITHAND CREDITINANY OTHERSTATE
OR TRIBAL LAND AND SHALL BE ENFORCED ASIF IT WERE AN
ORDERISSUED INTHAT STATEORTRIBAL LAND. PURSUANT TO
18 U.S.C. §922 (g), IT ISA FEDERAL VIOLATION TO PURCHASE,
RECEIVE, OR POSSESS A FIREARM WHILE SUBJECT TO THIS
ORDER”

1. Theclerk of the circuit court, or a person or entity designated by the clerk of the circuit
court, shall provideto a person requesting an order for protection:
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(&) Theformsadopted pursuant to subsection 1;
(b) All other formsrequired to petition for an order for protection, including
but not limited to, forms for service and forms required by the Uniform
Child Custody Jurisdiction & Enforcement Act; and
(c) Clerical assistancein completingthefor msandfilingthepetition, including:
(1) Information about the procedurefor obtaining a protective order;
(2) Information about when a protective order becomes effective; and,
(3) Information about the proceduresto follow when a protective order is
violated.
() Clerical assistance provided by theclerk or court personnel pursuant to
this Act does not constitute the practice of law.
Theclerk of the circuit court may enter into a contract with a person or other
entity to provide this assistance.
1. A petition for an order for protection must be verified or under oath pursuant to Rule 11
of theIndiana Rulesof Trial Procedure.
2. All orders for protection must be issued on the forms adopted in accordance with
subsection 1.
3. Whenever a protective order isissued, the clerk shall comply with IC 5-2-9.

COMMENTARY

Subsection 1 requires that the Division of State Court Administration promulgate uniform
statewide forms for all petitions and orders for protection authorized by statute. The agency is,
likewise, required to supply the variousformsto each court authorized to grant the protective orders.
Uniformity in pleadings and orders promotes efficiency and enhances reliability in all phases of
protection order proceedings. Forms facilitate filing by persons who are pro se. Since the drafters
of the Model Code contemplated that many protection order petitioners would be completing
petitions and all relevant forms without the assistance of counsel, and with limited assistance from
court clerks or advocates, the availability of smple, yet comprehensive, forms enables petitioners
to provide courtswith essential informationin an efficient, predictablemanner (Rural Justice Center,
1991). Model Code on Domestic and Family Violence, NCIFCJ (1994). Forms notify applicants of
the scope of relief potentially available and provide guidance for enforcement of any order issued.
Judgeswill beableto review and act upon petitionsexpeditiously. The use of formsmay help ensure
that the pro selitigant achieves orders comparabl e to those issued to parties with counsel, and will
encourage judges to incorporate consistently the breadth of protection requisite for victim safety.
Also, law enforcement personnel are more likely to act to protect victims when the orders they are
asked to enforce areissued on forms endorsed by the state and are susceptible to prompt and reliable
verification.

Uniform forms are also essential for the efficient and reliable operation of the state registry
of protection orders. Further, asboth the Model Codeand federal law (18 U.S.C. § 2265, Pub. L. No.
103-322) require full faith and credit to be given to facially valid protection ordersissued by courts
inall statesand qualified tribes, judgeswill be better able to enforceforeign orders and to assessthe
relevance of those orders in other domestic relations matters brought to a court of the non-issuing
state. Ordersissued on aform promulgated by the Division of State Court Administration will aso
facilitate the development of computerized databases on protection order practice, outcomes, and
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enforcement. Not only will this data collection inform the evaluation of court practices and
procedures, but also it will reveal the administrative costs of civil protection order proceedings and
furnish statistical datasupporting budget initiativesfor improved court staffing and practice. Model
Code on Domestic and Family Violence, NCJFCJ (1994).

Finaly, the committee recommends that an additional staff attorney and support staff be
given to the Division of State Court Administration to carry out the requirements of this Act.

Subsection 2 directsthat the form petition require the petitioner to provide noticeto
the court of al of the civil and criminal matters, past and present, involving both parties, or the
parties minor child(ren). With this notice, the court can more readily access court dockets,
pleadings, charges, and outcomes, including the issuance of any civil protection or criminal no-
contact orders, the contents of which may be relevant to the action taken in the matter currently
before the court. The notice will facilitate informed court practice, inhibit the issuance of
contradictory court orders, and lessen the chance for manipul ation of the system by aparty unhappy
with adifferent court’s order. Model Code on Domestic and Family Violence, NCJFCJ (1994).

Subsection 3isdesignedto providethe person restrained by the order with clear, unequivocal
notice of the potential consequences of violation of an ex parte or comprehensive protection order.
Theright of every citizen to due process of law makesit essential that a person against whom an ex
parte protection order isissued be apprised of the consequencesof violation. Beyond this, paragraph
(b) of subsection 3 informs the respondent that conduct that might otherwise be permissible is
precluded by the protective order. Thisprovision givesnoticeto therespondent, andindirectly tolaw
enforcement officers, that entry into the residence from which the respondent is excluded will not
be condoned, and the order will be valid and enforceable notwithstanding any invitation by the
petitioner. Model Code on Domestic and Family Violence, NCJFCJ (1994). This language is
consistent with Indiana’s current civil protective order statute, 1C 34-26-2-18 (amended 2001).

Subsection 4 enumerates the responsibilities of the clerk of the circuit court to assist
petitioners for protective orders. Besides giving petitioners the forms devel oped by the Division of
Court Administration, the clerk of the circuit court must provide all other forms necessary for
completion of the application process, such as the Confidential Sheet. The duties concerning the
dispensing of information to the petitioner are taken from thelanguagein IC 33-17-1-11, which the
Committeeisrecommending berepealed. Theclerk ispermitted to enter into contractswith aperson
(such as a social worker or victim advocate) or entity (such as a victim services agency or other
social service agency) to provide this service to petitioners. Contracted persons or entities shall
observe the same standards of confidentiality as the Clerk. The Committee recognizes that not all
clerks will have the time or human resources to adequately assist petitioners, and so makes
provisions for clerks to delegate this responsibility.

Subsection 5 provides that all petitions be verified pursuant to state law (Trial Rule 11).
Subsection 6 directs courts to issue orders only on forms devel oped by the Division of State Court
Administration pursuant to subsection 1. The purpose of thissectionisto underscoretheimportance
of simple, consistent, and comprehensive orders.



34-26-5-4.  Jurisdiction; venue; residency not required to petition.

1. Any court of record hasjurisdiction toissuecivil ordersfor protection.
2. A petition for an order for protection shall befiled in the county:
(a) wherethe petitioner currently or temporarily resides;
(b) where therespondent resides; or,
(c) wherethe domestic or family violence occurred.
1. There is no minimum requirement of residency to petition for an order for
protection.

COMMENTARY

Subsection 1 assigns subject matter jurisdiction in civil protection order
mattersto any court of record. Thisdoesnot represent achange from current Indianalaw. Indiana’ s
courts should be as accessible as possible to those affected by family violence. Dueto the state and
federal record-keeping requirements associated with protective orders, as well as the crimina
penaltiesthat may result from violations of the orders, the orders must beissued by courts of record.

Subsection 2 provides for personal jurisdiction and venue in any county
where a victim may require the assistance of the court in achieving safety. The members of the
Committee, aswell asthe drafters of the Model Code, recognize the abused person may require the
protection of the justice system in locations other than where the acts of abuse occurred. This
subsection also establishes venue in the county where the respondent resides. Model Code on
Domestic and Family Violence, NCIFCJ (1994).

Subsection 3 specifies that residency isimmediately conferred upon a party who
IS present in a county. Ready access to the courts is necessary for protection of adult and child
victims of family violence so long as such access does not encroach unduly on the constitutional
rights of respondents. Model Code on Domestic and Family Violence, NCJFCJ (1994).

34-26-5-5. Continuing duty to inform court of other proceedings; effect of other
proceedings; delay of relief prohibited; omission of petitioner’s address.

1. Atanyhearingin aproceedingto obtain an order for protection, each party hasa
continuing duty to inform the court of each proceeding for an order for
protection, any civil litigation, each proceedingin afamily, domestic relations,
or juvenile court, and each criminal case involving the parties or their
child(ren), including the case name, the case number, and the county and state
of the proceeding, if that infor mation is known by the party.

2. Anorder for protectionisin addition to, and not in lieu of, any other availablecivil
or criminal proceeding. A petitioner is not barred from seeking an order
because of other pending proceedings. A court shall not delay granting relief
because of the existence of a pending action between the parties. If a petitioner
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seeks an ex parte protective order and the petitioner also has an open case
pending involving the respondent and/or their minor child(ren), the court that
has been petitioned for relief shall immediately consider the petition, and then
transfer that matter tothecourt in which thecaseiscurrently open, in order to
coordinate the actions befor e one judge.

3. A petitioner may omit her or hisaddressfrom all non-confidential documentsfiled
with the court. However, a petitioner must provide the court with complete
information concerning the protected address on the Uniform Statewide
Confidential Sheet and other uniform, statewide confidential forms developed
by theDivision of StateCourt Administration. Thepetitioner shall also provide
the clerk with a public mailing address for purposes of serving pleadings,
notices, and court orders. If disclosure of a petitioner’saddressisnecessary to
determinejurisdiction, or toconsider venue, thecourt may order thedisclosure
to be made:

(a) After receiving the petitioner’s consent; or,

(b) Orally and in chambers, out of the presence of the respondent and with a
sealed record made; or,

(c) After a hearing, if the court takes into consideration the safety of the
petitioner and finds such disclosureisin theinterest of justice.

4, Any time a petitioner seeksa protective order, or an extension or modification
of such an order, or atermination of such an order, thepetitioner isresponsible
for completing the forms prescribed by the Division of State Court
Administration and for transmitting those formsto the clerk of the court, so
that the depository may be accurately maintained.

COMMENTARY

Subsection 1 expands upon the obligation to provide the court with notice of other civil or
criminal proceedingsinvolving the parties, or their child(ren), articulated in | C 34-26-5-3. Theduty
is defined as “ continuing”, and isimposed on both the petitioner and the respondent. The duty is
operative only during the court proceedings related to the protection order. The scope of other
litigation or prosecution about which notice is to be given is large; it encompasses not only legal
proceedings between the parties, but al litigation involving either party, or the minor child(ren) of
the parties. The drafters of the Model Code concluded that the court is in the best position to
evaluate the relevance of thisinformation to the instant protective order case, rather than having the
statute articulate alimited list of specific legal actionsto beincluded within the duty to give notice.
Model Code on Domestic and Family Violence, NCJFCJ (1994).

Subsection 2 makesit clear that avictim of domestic or family violenceis not compelled to
elect a single remedy in law or equity, and that the protection order petition may proceed to
disposition notwithstanding any proceeding or outcome in any other legal arena. Model Code on
Domestic and Family Violence, NCIJFCJ (1994).
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Also, Subsection 2 preservestheintent of the Supreme Court of Indianaasoutlined in State
ex rel. Meadev. Marshall Superior Court 11, 644 N.E.2d 87 (Ind. 1994)— relief should be available
to a petitioner regardless of whether he or she currently has a dissolution pending in another court.
The judge who has been petitioned for ex parte relief should immediately handle that request, and
then transfer the matter to the proper court for consolidation with the existing dissolution case. The
safety of the petitioner and his or her children should be paramount, and take precedence over
directing the petitioner to the proper venue.

In today’s highly mobile society, courts should adapt and be as accessible as possible to
persons in distress. For example, if a petitioner works in Delaware County, at Ball Memorial
Hospital, but residesin Madison County, in Anderson, her dissolution casewould typically befound
in Madison County’s courts. If she is threatened while at work—jperhaps followed to work and
stalked during her lunch hour while she goes to the bank in Muncie—she should be able to
immediately seek assistance from the Delaware County courtsin the form of an ex parte protective
order. The Delaware County judge should consider the request immediately, and then transfer the
protective order case to Madison County for coordination with the dissolution case as soon as
practical.

Subsection 3 enables the petitioner to omit his or her address from all documentsfiled with
the court that are public records. Thislanguage allows the address information to be confidential,
if necessary, regardless of whether it involves a shelter for victims of family violence and their
children. The petitioner need not seek court approval for non-disclosure of the addressinformation.
Model Code on Domestic and Family Violence, NCIFCJ (1994). The petitioner must furnish the
court with a protected address on the Confidential Sheet and other confidential forms developed by
the Division of State Court Administration. These confidential forms are necessary in order to
maintain accurate and current information on the statewide (the Indiana Data and Communications
System, or IDACS) and national (the Federal Bureau of Investigation’s National Crime and
Information Center, or NCIC) registries of protection orders. The petitioner shall also provide the
clerk with a public mailing address for purposes of serving pleadings, notices, and court orders. 1f
the court finds that public disclosure of the address is necessary to determine jurisdiction or to
consider venue, the court may order disclosure of the protected address under prescribed conditions.
The Indiana General Assembly began to address the issue of confidentiality in the 2001 Session, in
S.E.A. 518, and the Committee seeks to maintain the spirit, if not the letter, of those provisions.

34-26-5-6.  Order for protection; modification of orders; relief available ex parte; relief
available after hearing; duties of the court; duration of orders.

1. If it appearsfrom apetition for an order for protection, or a petition to modify an
order for protection, that domestic or family violence has occurred, or that a
modification of an order for protection isrequired, a court may:

(a) Without notice or hearing, immediately issue an order for
protection ex parteor modify an order for protection ex parteasit deems
necessary to protect the petitioner.

(b) Upon notice, issue an order for protection or modify an order after a
hearing whether or not the respondent appears.
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1. A court may grant the following relief without notice and hearing in an order for
protection or a modification issued ex parte:

(@

(b)

Enjoin the respondent from threatening to commit or committing acts
of domestic or family violence against the petitioner and any designated
family or household member;

Prohibit the respondent from harassing, annoying,

telephoning, contacting, or otherwisecommunicatingwith thepetitioner,
directly or indirectly;

(&) Remove and exclude the respondent from theresidence of the

(d)

()

(f)
(9)

petitioner, regar dless of owner ship of theresidence;

Order therespondent to stay away from theresidence, schoal,

or place of employment of the petitioner, or any specified place
frequented by the petitioner and any designated family or household
member;

Order possession and use of an automobile and other essential
personal effects, regardless of the ownership of the essential personal
effects, and dir ect theappr opriatelaw enfor cement officer toaccompany
thepetitioner totheresidenceof thepartiesto ensurethat the petitioner
is safely restored to possession of the residence, automobile, and other
essential personal effects, or tosupervisethepetitioner'sor respondent's
removal of personal belongings;

Grant temporary custody of any minor children to the

petitioner; and,

Order such other relief asit deems necessary to provide for the

safety and welfare of the petitioner and any designated family or
household member .

3. A court may grant thefollowingrelief in an order for protection or a
modification of an order after notice and hearing, whether or not the
respondent appears:

(@)
(b)

(©)
(d)

Grant therelief available in accor dance with Subsection 2.
Specify arrangementsfor visitation of any minor child by the
respondent and require supervision of that visitation by athird
party or deny visitation if necessary to protect the safety of the
petitioner or child.

Order therespondent to pay attorney'sfees.

Order therespondent to:

Q) Pay rent or make payment on a mortgage on the
petitioner'sresidence and pay for the support of the
petitioner and minor child, if therespondent isfound to
have a duty to support the petitioner or minor child;

2 Reimburse the petitioner or other person for any
expenses associated with the domestic or family
violence, including but not limited to medical expenses,
counseling, shelter, and repair or replacement of
damaged property; and,

(©)) Pay the costs and feesincurred by the petitioner in
bringing the action.
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(e Prohibit the respondent from using or possessing ammunition,

a firearm, or other weapon specified by the court, and direct the
respondent to surrender to a specified law enforcement agency such
ammunition or weapon(s) for the duration of the protective order. The
court may subsequently issue a search warrant authorizing a law
enforcement officer to seize any deadly weapons, firearms, or
ammunition specified in the protective order, if thereis probable cause
to believe such weapons or ammunition are kept on the premises or
curtilage of therespondent and if the court findsthat the affiant (in the
affidavit for probable cause supporting the request for the search
warrant) hasreason to believe that all such weapons and ammunition
have not been surrendered by the respondent.

4, The court shall:

@ Causetheorder to be delivered to the county sheriff
for service;

(b) Make reasonable effortsto ensure that the order for protection
isunderstood by the petitioner, and the respondent, if present;

(c) Transmit, by the end of the same business day after the order
isissued, acopy of theorder for protection to any local law enfor cement
agency or agencies designated by the petitioner;

(b) Transmit a copy of the order to the clerk for processing
pursuant to the proceduresoutlined in I C 5-2-9; and,

(e Notify the Indiana State Police of theorder if theorder and the parties
meet thecriteriafound in 18 U.S.C. § 922(g) (8).

5. An order for protection issued ex parte or upon notice and hearing, or
a modification of an order for protection issued ex parte or upon notice and
hearing, is effective for two years from the date of issuance or until a date
specifically ordered by the court.

6. The Sheriff of each county shall provide expedited servicefor orders
for protection.

7. A finding that domestic or family violence has occurred, sufficient to justify the
issuance of an order under this section, shall mean that the respondent
representsa credible threat to the safety of the petitioner and/or a member of
the petitioner’s household. Upon a showing of domestic or family violence by
apreponderanceof theevidence, thecourt shall grant such relief asisnecessary
to bring about a cessation of the violence or thethreat of violence. Such relief
may include an order directing the respondent to surrender to a law
enforcement officer or agency any and all firearms and ammunition in the
control, ownership, or possession of the respondent, or in the control or
possession of any person on behalf of the respondent, for the duration of the
protective order.

COMMENTARY

Paragraph (a) of Subsection 1 authorizesthe ex parteissuance and modification of ordersfor
protection. An ex parte order can be issued without notice or a hearing only if the court concludes

i



the order is necessary to protect the petitioner. The risks of recidivism and harm are high in the
context of domestic and family violence. Thereisevidencethat the safety, if not thelives, of victims
would bejeopardized if they wererequired to give notice and participatein afull hearing before any
legal protection isissued. The Model Code thus requires that a petitioner only make a prima facie
showing that he or she is eligible for protection and that an order is necessary to protect against
future violence before issuing or modifying an order for protection ex parte. The Model Code
ensuresthat respondents be accorded due process, notwithstanding the availability of ex parterelief.
See Subsection 1 of 1C 34-26-5-7. Paragraph (b) of Subsection 1 (I1C 34-26-5-6(1)(b)) addressesthe
situation where a respondent elects not to attend a hearing after requisite notice. The Model Code
explicitly authorizes ex parteissuance of ordersasdescribed in | C 34-26-5-7 when arespondent has
been given notice, while availing the respondent of ready access to seek modification of an order
should the circumstances later warrant it. Model Code on Domestic and Family Violence, NCIFCJ
(1994). Indiana’s current protective order law, 1C 34-26-2-1 et seq., also allows courts to issue ex
parte protective orders (1C 34-26-2-5). Indiana s statute limits the duration of those orders, and
requires courts to set hearings within 30 days (IC 34-26-2-5), athough the duration of the orders
themselves is 60 days (IC 34-26-2-6).

Subsection 2 lists the relief that may be included in an ex parte order. Much of therelief is
designed to deny the respondent access to the victim. Judges in individual counties may wish to
establish emergency proceduresto make ex parte protective orders available outside of court hours.

Subsection 3 specifies the relief courts may award after notice and hearing. First, the court
may affirm or supplement the relief granted in any temporary order, as well as order any relief
granted in accordance with Subsection 2 for a petitioner who has not obtained an ex parte order. It
also requires acourt to deliberate about whether the perpetrator should be accorded visitation based
on the risks that the perpetrator may pose to the abused parent or the child. Paragraph (b) givesa
court three options: denial of visitation; supervised visitation by athird party who isnot the victim;
and, unsupervised visitation. When any visitation is awarded, a court is to enumerate the
arrangements for visitation, including conditions to protect the child and the petitioner. Paragraphs
(c) and (d) afford additional economic assistance to a victim for costs incurred as a result of the
violence and monies necessary to achieve economic stability. Model Code on Domestic and Family
Violence, NCJFCJ (1994).

Because of the significant use of weapons in both non-lethal and lethal assaults by
perpetrators of domestic and family violence, the Model Code contains an option prohibiting theuse
or possession of ammunition, a firearm, or other weapon. Model Code on Domestic and Family
Violence, NCIFCJ (1994). Thisrelief isconsistent with both federal law (18 U.S.C. 8 922 (g) (8),
Pub. L. No. 103-322), which has been in effect since 1994, and Indiana state law, |C 34-26-2-12,
which became effectivein 1999. In addition to the language in the Model Code, the Committeeis
proposing additional language in Subsection 3(e). The Committeeis suggesting the Indiana General
Assembly strengthen Indiana’s laws so that the prohibition of firearm possession is meaningful.
Passage of this language will enable judges and law enforcement agencies to practically apply the
law, and to help ensure the safety of the families involved. Much of this language is derived from
New Hampshire Revised Statute Title X1, 88 173-B:4-5.

Subsection 4 assigns the court several responsibilities necessary for due process and
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enforcement. Because law enforcement must be able to rely reasonably on the orders furnished to
their agenciesor the stateregistry, it essential that the court employ areliable system that minimizes
exposure of law enforcement to liability. The Model Code directs courtsto oversee these functions.
Model Code on Domestic and Family Violence, NCIJFCJ (1994). The last part of Subsection 4
paraphrases the language originally found at the very end of IC 34-26-2-12 relating to the
confiscation of firearms and notification of the Indiana State Police.

Subsection 5 provides that an order for protection issued pursuant to IC 34-26-5-6 or -7 is
in effect for two (2) years or until a court specifies a date. Thus, no time limitations could be
imposed. Thisdoes not precludeacourt fromfixing review hearingsto eval uate the continuing need
for an order, nor does it preclude a request by either the petitioner or perpetrator to terminate the
order. Subsection 5 departsfrom the duration stricturesfound in some state statutes because the risk
posed to victims is not time-certain. The Model Code seeks to protect victims for as long as that
protection is required, which should be determined by the court after a hearing; expiration should
not occur as a function of the passage of an arbitrary period of time. This provision also limits the
unnecessary demand on court dockets required for renewal or extension of orders when protection
isrequired beyond the time of automatic expiration. This provision also shifts the burden from the
victim to the perpetrator, who isresponsible for seeking court approval to terminate an order that is
no longer essential. Model Code on Domestic and Family Violence, NCIJFCJ (1994).

Subsection 6 requires the designated authority to provide service in an expedited manner.
Model Code on Domestic and Family Violence, NCJFCJ (1994).

34-26-5-7. Required hearings, duty of court when order for protection denied.

1. Except as otherwise provided in Subsection 2, if a court issues an order for
protection ex parte, or a modification of an order for protection ex parte, and the
court providesrelief pursuant to Subsection 2 of IC 34-26-5-6, upon a request by
either party within 30 daysafter serviceof theorder or modification, thecourt shall
set adatefor ahearing on the petition. The hearing must be held within thirty (30)
daysafter therequest for ahearingisfiled, unless continued by the court for good
cause shown. The court shall notify both partiesby first classmail of the date and
time of the hearing.

2. Thecourt shall set adatefor a hearing on the petition within thirty (30) days after
the filing of the petition if a court issues an order for protection ex parte, or a
modification of an order of protection ex parte, and:

(&) The petitioner requests, or the court provides, relief in accordance with
paragraph (c), (f), or (g) of Subsection 2 of I C 34-26-5-6, concer ning eviction of
therespondent, distribution of per sonal property of theparties, and/or custody
of (a) minor child(ren); or,

(b) The petitioner requestsrelief pursuant to paragraph (b), (c), or (d) of
Subsection 3 of 1 C 34-26-5-6.

Such a hearing must be given precedence over all matters except older matters of

the same character.

1. Inahearing held pursuant to Subsection 1 or 2 of this section:

(&) Relief in accordance with | C 34-26-5-6 isavailable.
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(b) If therespondent seeksrelief concerning an issue not raised by the
petitioner, the court may continuethe hearing at the petitioner'srequest.

COMMENTARY

Subsection 1 provides the party who did not initiate the ex parte petition for relief or
modification, with the opportunity to challenge any provision of an order (or modified order). The
respondent, whether the victim or perpetrator, must make atimely request for a hearing on matters
in dispute related to Subsection 2 of IC 34-26-5-6—otherwise, all issues that might have been
contested are waived. The Model Code provides 30 days from service to make the request for
hearing. This window of time gives the respondent adequate time to prepare the request for
reconsideration and enables the moving party to rely upon the order issued at a date certain. Due
process is thus afforded both parties. The court is assigned the responsibility for notice to both
parties. Model Code on Domestic and Family Violence, NCJFCJ (1994).

Subsection 2 requires that when a court granting the ex parte order or modification awards
custody of the minor children to the petitioner, when either party desires that the respondent have
visitation with the children, or when the petitioner seeks economic relief, the court must schedule
a hearing within a time certain of the filing of the petition for protection or modification. The
hearing is to be given precedence on the docket over al other matters, except order for protection
proceedings previously scheduled. Model Code on Domestic and Family Violence, NCIFCJ(1994).

Subsection 3 reaffirms that the relief enumerated in IC 34-26-5-6 may be granted at the
hearing, evenif neither the petitioner nor the respondent has made application for the specific relief
orally or in documents filed with the court. This provision enables the court to issue supplemental
relief pursuant to IC 34-26-5-6 as it deems the relief is necessary to provide for the safety and
welfare of the petitioner and family or household members. It permitsthe petitioner to request relief
without the formality of amending the pleadings. It eliminates the requirement for responsive
pleading, requiring only that the respondent request a hearing, and allowing the respondent to
identify any issuesin dispute or relief sought at the hearing itself. If the respondent raisesissues or
asksfor relief not addressed or sought by the petitioner, the court may grant a continuance, should
the petitioner ask for timeto prepareto respond to the mattersraised by the respondent. Model Code
on Domestic and Family Violence, NCJFCJ (1994).

34-26-5-8. Effect of action by petitioner or respondent on order.

If arespondent isexcluded from theresidence of a petitioner or ordered to stay away
from the petitioner, an invitation by the petitioner to do so doesnot waive or nullify an order
for protection.

COMMENTARY

This section firmly underscores the principle that court orders may be modified only by
judges and rejects the notion that any party, by hisor her conduct, can set aside or modify the terms
and conditions of any order for protection, even by agreement of the parties. The remedy for the
victimor perpetrator seeking to be excused from any provision of anorder of protectionisto petition
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for modification pursuant to | C 34-26-5-6. Likewise, thissection givesunequivocal directiontolaw
enforcement officersthat ordersfor protection are to be enforced as written and that no action by a
party relievestheduty to enforcetheorder. Model Code on Domestic and Family Violence, NCIFCJ
(1994). Thisisentirely consistent with language added to the civil protective order statute by the
General Assembly in 2001; IC 34-26-2-18 reads, “[i]f arespondent is ordered to stay away from a
petitioner, an invitation by a petitioner to a petitioner’ s residence or other place where a petitioner
islocated, does not waive or nullify any relief provided by the court in the order of protection.”

34-26-5-9. Dismissal by petitioner.

If a petitioner files a written request for dismissal with the court, or makes an oral
request to dismissthe casein open court, and on therecord, the court shall, without delay or
any conditions, dismissthe case without preudice.

COMMENTARY

WhiletheModel Codedoesnot addressthissituation, themembersof the Committeebelieve
that language of thistype is necessary to enhance the victim’s safety and autonomy. Even though
ajudge may not believethat dismissal of the order for protection isthe best way to ensureavictim’s
safety, thefact isthat the victim aloneis, ultimately, the best judge of hisor her own safety (Welisz,
Tolman, and Saunders, 2000).

34-26-5-10. Denial of relief prohibited.

The court shall not deny a petitioner relief requested pursuant to IC 34-26-5-6 only
because of a lapse of time between an act of domestic or family violence and thefiling of the
petition.

COMMENTARY

This section recognizes that a perpetrator of domestic or family violence may pose arisk of
violence long after the last act or episode of violence, and that an order may be necessary to protect
avictim from that continuing or recurrent risk. Model Code on Domestic and Family Violence,
NCJIFCJ (1994). As an example, the intimate partner was incarcerated for a period of years for
setting the petitioner’ s home on fire, and the petitioner is requesting protection.

34-26-5-11. Mutual ordersfor protection prohibited.

1. A court shall not grant a mutual order for protection to opposing parties.

2. If both parties allege injury, the parties shall do so by separate petitions. The trial
court shall review each petition separately, and grant or deny each petition on its
individual merits. If thetrial court finds causeto grant both motions, the court shall
do so by separate orders and with specific findings justifying the issuance of each
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COMMENTARY

TheModel Codeexplicitly prohibitstheissuance of mutual protection orders. Mutual orders
create due process problems as they are issued without prior notice, written application, or finding
of good cause. Mutual orders are difficult for law enforcement officers to enforce, and ineffective
in preventing further abuse. Model Code on Domestic and Family Violence, NCJFCJ (1994).

Mutual orders undermine the safeguards contemplated by civil protection order

statutes (Orloff, 1992). Mutual orders minimize a perpetrator’ s exposure to sanctionsfor violation
of anorder. Mutual ordersrarely provide comprehensiverelief to safeguard the victim. Thediluted
and mixed messages of mutual ordersresult in unpredictable police response. Often, police refuse
to enforce mutual orders (Finn and Colson, 1990). When a mutual order is violated, law
enforcement officershave no way to determinewho needsto be arrested and may arrest both parties,
further victimizing the real victim (Herrell and Hofford, 1990). The consequences of arrest for
victims who have committed no violence or criminal act, but who are bound by a mutual order, are
profound; victims may suffer aloss of good reputation, lose custody of children, find employment
endangered, require burdensome fees for defense counsel, and be unableto makebail. Model Code
on Domestic and Family Violence, NCJFCJ (1994).

The Model Code does not preclude the issuance of separate orders for protection
restraini ng each opposing party where:
each party has properly filed and served petitions for protection orders; and,
each party has committed domestic or family violence as defined by the Model Code;
and,
each poses a continuing risk of violence to the other; and,
each has otherwise satisfied all prerequisitesfor the type of order and remedies sought;
and,
each has complied with the provisions of this chapter.

A court must make explicit findings of fact regarding the violent conduct of each
party—whether the conduct of either wasin defense of self or others—and the continuing risk posed
by each toward the other. Where separate orders for protection are awarded, the relief contained in
each should betailored individually to address the risk and to prevent the recurrence of the abusive
conduct of the other, and each order should be constructed in a manner so as not to jeopardize the
safety requirements of the other party. Model Code on Domestic and Family Violence, NCJFCJ
(1994).

This provision of the Model Code isin harmony with Indianalaw in 2001. For example,
Rule65(E)(2) of thelndianaRulesof Trial Procedurestatesin part, “ ...[a] joint or mutual restraining
or protective order shall not be issued. If both parties allege injury, they shall do so by separate
petitions. Thetrial court shall review each petition separately and grant or deny each petition onits
individual merits. In the event the trial court finds cause to grant both petitions, it shall do so by
separateorders.” And, |C 34-26-2-10 statesinrelevant part that, “(d)...[@ court may not issueajoint
or mutual protective order, an emergency protective order, or arestraining order...(b) If both parties
alege injury, the parties shall do so by separate motions. The trial court shall review each motion
separately, and grant or deny each motion on its individual merits. If the trial court finds cause to
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grant both motions, the court shall do so by separate orders and with specific findings justifying the
issuance of each order.”

In addition to not representing a departure from current Indiana law, this section aso
comports with the mandate of federal law. Mutual orders of protection are not entitled to full faith
and credit unless they meet certain criteria. 18 U.S.C. § 2265 (c).

34-26-5-12. Court-ordered and court-referred mediation.

A court shall not order partiesintomediation or refer them to mediation for resolution
of theissuesin a petition for an order for protection regarding family or domestic violence.

COMMENTARY

This section prohibitsacourt from ordering or referring partiesto mediation in aproceeding
for an order for protection. Mediation is a process by which parties in equivalent bargaining
positionsvoluntarily reach consensual agreement about theissue at hand. Violence, however, isnot
a subject for compromise. A process that involves both parties mediating the issue of violence
implies that the victim is somehow at fault. In addition, mediation of issuesin a proceeding for an
order for protection is problematic because the petitioner isfrequently unable to participate equally
with the person against whom the protection order has been sought. The draftersof the Model Code
have adopted the widely accepted premise that mediation of orders for protection is inappropriate
and ineffective. The Model Code also promotes the principle that mediation of issues related to
violence against adults in the family is contrary to public policy because it fails to require
accountability by perpetrators and jeopardizes the safety of victims (Lefcourt, 1989). This section
also makesit explicit that referralsto mediation by acourt in the context of aproceeding for an order
for protection are impermissible. Judicial referrals are compelling, and may be understood to be
mandates, especially by victimsof domestic or family violence who are highly motivated to comply
with suggestions made from the bench by a judge who has jurisdiction over other legal matters
critical to the safety and autonomy of the victim. Model Code on Domestic and Family Violence,
NCJIFCJ (1994).

34-26-5-13. Court costs and fees.

Feesfor filing, service of process, witness and/or subpoena fees, must not be charged
for any proceeding seekingonly therelief, or theenfor cement ther eof, provided in thischapter.
This section does not prevent the collecting of costs from a party against whom a protective
order issought, provided the court actually findsthe claim to be meritorious and does issue
an order for protection under this chapter.

COMMENTARY



This section underscores and enhances the public policy positionincorporated in many state
codes; victims of domestic or family violence must have ready accessto the courtsand access must
not be constrained by the economic means of petitioners (Rural Justice Center, 1991; Finn and
Colson, 1990). The drafters of the Model Code rejected several methods of fee deferral or waiver
and concluded that the assessment of indigence by the court, or an affidavit of inability to pay fees
and costs (required by some codes) unduly burdens victims and court personnel. The drafters also
rejected the practice of evaluating the perpetrator’ sincomein determining a petitioner’ s eligibility
for feewaiver. Concern that the elimination of fees and the assumption of costs by the state would
inviteinappropriateapplicationsby ineligible petitionersisnot supported by the experienceof courts
in states with no economic barriersto orders for protection. Model Code on Domestic and Family
Violence, NCJFCJ (1994).

Of course, Congress has also mandated that states not charge feesin protective order cases,
inorder to remain eligiblefor federal monies, theimpetusfor the General Assembly’ s enactment of
IC 33-19-4.5, which the Committee is recommending be repealed. The Committee has retained
language from that chapter concerning collection of fees and court costs from the respondent which
meets the federal mandate.

34-26-5-14. Full faith and credit; enforcement of foreign orders; duties of court and law
enforcement personnel; facial validity.

1. Full faith and credit.

(&) Any protection order that isfacially valid and isissued by the court of one State
or Indiantribe(theissuing Stateor I ndian tribe) shall beaccor ded full faith and
credit by the courts of Indiana.

(b) In the case of mutual foreign protection orders, a protection order issued by a
State or tribal court against one who has petitioned, filed a complaint, or
otherwisefiled awritten pleading for protection against afamily or household
member isnot entitled to full faith and credit unless—

(1) a separate petition or motion has been filed,;

(2) theissuing court hasreviewed each motion separ ately and granted or denied
each on itsindividual merits; and,

(3) separateorder swer eissued and theissuing court madespecificfindingsthat
each party was entitled to such an order.

1. Registration. Registration or filing aforeign protection order isnot aprerequisite
to enforcement of that order in Indiana. No registration or filing of foreign
protection ordersisrequired for the enforcement of those orders. Any protection
order that isotherwise consistent with this Section shall be accorded full faith and
credit, notwithstanding afailuretoregister or filetheorder in Indiana. However,
if a petitioner wishestoregister aforeign protection order in Indiana, all Indiana
courts of record shall accommodate that request. The Division of State Court
Administration shall develop a form to be used by courts, clerks, and law
enforcement when a petitioner makes such a request. The courts, clerks of the
courts, and sheriffsor law enfor cement agenciesmaintainingdepositoriesunder |C
5-2-9-6 shall employ the same procedures for entering, modifying, extending, or
terminating foreign protective ordersasthey follow for protective and no contact
ordersoriginating in Indiana, and asrequired by | C 5-2-9-6.
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2. Enforcement. A facially valid foreign protection order shall beenforced by thelaw
enfor cement officersand courtsof Indiana asif it werean order originatingin this

state.

If the foreign protection order contains relief that the courts of Indiana

would lack the power to provide, the order must still be enfor ced.
3. Dutiesof law enfor cement personnel.
(@) Indiana’s law enforcement officers shall not require notification,

registration, or filing of facially valid foreign orders for protection as a
prerequisite to enfor cement of such orders.

(b) If aforeign protection order isnot presented, alaw enfor cement officer may

(©

consider other information in determining, under the totality of the
circumstances, whether there is probable cause to believe that a valid
foreign order for protection exists.

If a law enforcement officer determines an otherwise valid foreign
protection order cannot be enforced because the respondent has not been
notified or served with the order, the officer shall inform therespondent of
theorder and servetheorder upon therespondent and ensurethat thefact
of service, aswell astheorder, isentered intothestatedepository, and allow
the respondent a reasonable opportunity to comply with the order before
enforcing the order. The officer shall ensure the safety of the protected
person(s) at all timeswhilegiving therespondent the oppor tunity to comply
with the order.

5. Facial validity.
(a) A foreign protection order isfacially valid if it:
(1) identifiesthe protected individual (s) and the respondent;
(2) iscurrently in effect;
(3) wasissued by a State or tribal court with jurisdiction over the parties and
the subject matter under the law of theissuing State or Indian tribe; and
(4) was issued after the respondent was given reasonable notice and an
opportunity to be heard sufficient to protect that person’sright to due process.
In the case of ex parte orders, notice and opportunity to be heard must be
provided within the time required by State or tribal law, and in any event
within a reasonable time after the order is issued, sufficient to protect the
respondent’s due processrights.
(b) A foreign protection order valid on its faceis prima facie evidence of its validity.
The protection order may beinscribed on atangible medium or may have been stored
in an electronic or other medium if it isretrievablein perceivable form. Presentation
of a certified copy of a protective order isnot required for enforcement.

COMMENTARY

The Model Code contained a provision requiring registration (and enforcement) of foreign

protection orders.
Codelanguageis no longer the best choicefor afull faith and credit statute. So, the Committee has
drafted a hybrid statute incorporating language from the federal full faith and credit law, from the
National Conference of Commissionerson Uniform State Laws' “Uniform Interstate Enforcement
of Domestic-Violence Protection OrdersAct”, and Indiana’ scivil protective order statute (1C 34-26-
2-10), aswell as original language.

However, given the recent changesin federal full faith and credit law, the Model
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Given the high degree of mobility in our society, it is very likely that individuals who are
subject to protective orders will cross state lines. In some areas of Indiana—especially those near
state lines or mgor highways—jpeople routinely cross state lines on a daily basis to go to work,
attend classes, visit friends and family, and recreate. Subsection 1 contains language derived from
the federal full faith and credit statute (18 U.S.C. § 2265 (a) and (c)) regarding full faith and credit
generaly, and mutual foreign protection orders respectively, and from IC 34-26-2-10 regarding
mutual protective orders.

Subsections 1 and 2 contain language derived from 18 U.S.C. § 2265 (d) (1) and (2). This
portion of the statute was enacted on October 28, 2000, asapart of Public Law No. 106-386, which
contained VAWA 11. Some confusion had arisen among Statesand I ndian tribes concerning whether
VAWA I'sfull faith and credit provision required notification to the respondent, or registration of
foreign orders. States began instituting varied, and contradictory, procedures. In July of 2000, the
National Conference of Commissioners on Uniform State Laws approved a “Uniform Interstate
Enforcement of Domestic-Violence Protection Orders Act” which, although it did not require
registration and notification, set out language and a procedure through which a state, if it so chose,
could facilitate registration of foreign protective orders. Indiana s General Assembly followed suit
in 2001, when it enacted Senate Enrolled Act 518, Pub. L. No. 280-2001, containing anew chapter,
IC 34-26-2.5, “Enforcement of Foreign Protection Orders.” The Committee believes ssmplifying
theregistration processwill eliminate the need for aforeign protective order registry. Thislanguage
also minimizes the burden on petitioners and law enforcement. Should a protected person wish to
register an order in Indiana, Section 2 containslanguage requiring courts, clerks, and sheriffsor law
enforcement agencies maintaining depositoriesto follow the same procedure outlinedin 1 C 5-2-9-6,
thus eliminating the need for 1C 5-2-9-6.3.

Subsection 3 derivesitslanguagefrom 18 U.S.C. § 2265 (&) and from the Uniform Interstate
Enforcement of Domestic-Violence Protection Orders Act, Prefatory Note, Section Il., The
Requirements of Interstate Enforcement: “[t]he Act makesit clear that all the terms of the orders
of the issuing States must be enforced, including terms that provide relief that the courts of the
enforcing State would lack power to provide.” Uniform Interstate Enforcement of Domestic-
ViolenceProtection OrdersAct, Prefatory Note, U.L.A. (2001 Electronic Pocket Part Update) (West
Group).

Subsection 4 (@) outlines the duties of a law enforcement officer when presented with a
foreign protection order. Its language is consistent with that found elsewhere in this Act.
Subsections 4 (b) and (c) contain language derived from Section 4 of the Uniform Interstate
Enforcement of Domestic-Violence Protection Orders Act, which is entitled, “Nonjudicial
Enforcement of Order”, and which outlinesthe various wayslaw enforcement officers may respond
toafull faith and credit enforcement problem. The Comment to that section readsin part asfollows:

[t]he enforcement procedures...rely on the sound exercise of the judgment

of law enforcement officers to determine whether there exists probable

cause to believe that aforeign protection order exists and has been violated. These
procedures anticipate that there will be many instances in which the protected
individual does not have, or cannot, under the circumstances, produce a paper copy
of the foreign protection order...If the protected individual presents, whether by
providing apaper copy (which need not be certified) of aprotection order or through
an electronic medium, such as access to a state registry of orders, proof of afacialy
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valid order, the order should be enforced. In determining whether thereis proof of a
facially valid order, a law enforcement officer, where possible, may, and, indeed,
should, search, using an electronic or other medium, a state or federal registry of
orders.

Subsection (b) concerns the circumstance in which the protected individual cannot
present direct proof of the protection order. In this situation, law enforcement
officers are expected to obtain information from all available sources, including
interviewing the partiesand contacting other law enforcement agencies, to determine
whether there is a valid protection order in effect. If the officer finds, after
considering the totality of the circumstances, that there is probable cause to believe
that aforeign protection order exists and has been violated, he or she should enforce
theorder. Thisprobable cause determination must meet the constitutional standards
for determining probable cause. If it islater determined that no such order wasin
place or the order was unenforceable, law enforcement agencies, officers, or other
stateofficialswill be protected by theimmunity provision...for actionstaken in good
faith.

Subsection (c) providesthat if alaw enforcement officer discoversin the course of
a probable cause investigation that the respondent has not been notified of the
issuance of or served with an otherwise valid foreign protection order, the officer
must then inform the respondent of the terms and conditions of the protection order
and make areasonabl e effort to serve the order upon the respondent. The respondent
must be allowed areasonabl e opportunity to comply with the order before the order
is enforced. Uniform Interstate Enforcement of Domestic-Violence Protection
Orders Act, Comment to Section 4, U.L.A. (2001 Electronic Pocket Part Update)
(West Group).

The Committee's version of this language adds the final clause to Subsection 4 (c)
concerning the safety of the protected person(s). While the members of the Committee agree with
the authors of the Uniform Act, the Committee members are concerned that officers may consider
their jobs finished once they serve aforeign order on arespondent and then depart from the scene,
leaving an extremely volatile situation unsupervised. The members of the Committee believeitis
incumbent upon officersto actually enforce the orders and ensure that the protected person(s) will
be safe while, for example, a respondent gathers his or her belongings and |leaves the residence
pursuant to the terms of the order.

Subsection 5 definesafacialy valid foreign protective order—onethat isenforceabl ethrough
full faith and credit. Thelanguageisan amalgam of thedefinitionfoundin 18 U.S.C. § 2265 (b) and
the Uniform Interstate Enforcement of Domestic-Violence Protection Orders Act, 8§ 3, “Judicia
Enforcement of Order,” and 8§ 4, “Nonjudicial Enforcement of Order.”

The provisions of this Section do not relieve any party from the requirements of the Uniform
Interstate Family Support Act (UIFSA) and the Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA) for registration and other mattersregarding support and custody. Model
Code on Domestic and Family Violence, NCJFCJ (1994).
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34-26-5-15. Ordersrequired to beentered into IDACS.

Thefollowing ordersarerequired to be entered into IDACS by each county sheriff’s
and/or local law enforcement agency’ s depository pursuant to 1C 5-2-9-5:

(1) No-Contact Ordersissued under IC 31-32-13 in juvenile cases;

(2) No-Contact Ordersissued under IC 31-34-17 in C.H.I.N.S. cases;

(3) No-Contact Ordersissued under 1C 31-34-20in C.H.I.N.S. cases;

(4) No-Contact Ordersissued under I1C 31-37-16 in delinquency cases,

(5) No-Contact Ordersissued under 1C 31-37-19 in delinquency cases,

(6) No-Contact Ordersissued under I1C 33-14-1-7 in criminal cases,

(7) Protective Ordersissued under |C 34-26-5;

(8) Workplace Violence Restraining Ordersissued under |C 34-26-6;

(9) No-Contact Ordersissued under |1C 35-33-8-3.2 in criminal cases; and,

(10) No-Contact Ordersissued under |C 35-38-2-2.3 in criminal cases.

COMMENTARY

The Committee is omitting the original wording of this Section of the Model Code, which
establishes a statewideregistry for ordersfor protection, becausethere already exists astate registry
for protective ordersin Indiana. The systemisdescribedin IC 5-2-9 and |C 5-2-5. Basically, thelaw
currently requires the sheriff or other local law enforcement agency in each county to enter all
information about protective orders into the IDACS computer. The reader is directed to the
suggested amendments and accompanying Commentary to Title 5 of the Indiana Code.

Instead of using the original Model Code text, which first establishes and then clarifies the
accessibility of the statewide registry, the Committeeisusing thislast Sectiontolist all of the orders
which, under the revisions herein, will be entered into IDACS pursuant to state law.

34-26-5-16. Guardian ad litem.

In all proceedings under this chapter, the court may appoint a guardian ad
litem to represent the interests of the children of either or both parents.

COMMENTARY

This section isderived from a New Hampshire statute, N.H. Rev. Stat. Title X11, §173-B:6.
When minors are involved and their interests are not being adequately represented by their parents,
the court may appoint guardians ad litem for the minor.  Indianalaw is silent on the appointment
of guardians ad litem in protective order cases. The Model Code does not contain comparable
language in its chapter on protective orders.

34-26-5-17. Return of confiscated weapons and ammunition; limitation on liability.

(a) Within thirty (30) days prior tothe expiration of the protective order, the respondent
may request, by written motion to the court, the return of any and all specified firearms,
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ammunition, or deadly weapon(s) held by alaw enfor cement agency whilethepr otectiveor der
wasin effect. Upon receipt of such a motion, the court shall schedule a hearing no later than
thirty (30) daysafter theexpiration of theorder. Thecourt shall providewritten noticetothe
petitioner, whoshall havetheright toappear and beheard, and tothelaw enfor cement agency
which has control over the property in question. The scope of the hearing shall belimited to
determining if the respondent is subject to any state or federal law or court order that
precludes the respondent from owning or possessing a firearm, ammunition, or deadly
weapon. Thecourt may requirearecord check. Theburden of proof by clear and convincing
evidence shall rest on the respondent.

(b) If thecourt findsthat therespondent isnot subject to any stateor federal law or court
order precluding the ownership or possession of firearms, ammunition, or deadly weapons,
or if the court deniesthe petitioner’srequest to extend the protective order, the court shall
issue awritten order directing the law enfor cement agency to return the requested property
to therespondent.

(c) Law enfor cement agenciesshall not releasefir ear ms, ammunition, and specified deadly
weaponswithout acourt order grantingsuch release. Thelaw enfor cement agency may char ge
therespondent areasonablefeefor thestor ageof any property taken or surrendered pur suant
toaprotectiveorder. Thefeeshall not exceed theactual cost incurred by thelaw enfor cement
agency for the storage of the property.

(d) Nolaw enfor cement agency shall beheld liablefor alleged damageor deterioration due
to storage or transportation to any firearm, ammunition, or deadly weapon held by a law
enfor cement agency, so long asdue careisused.

(e) Failuretofileatimely request prior to expiration of the protectiveorder for thereturn
of surrendered property will result in forfeiture.

COMMENTARY

This language is derived from New Hampshire Revised Statute Title X1, 8173-B:5. Itis
important to establish a process for respondents who seek to have their weapons and ammunition
returned whichis standard for all courts, and specifiesthe procedures to be followed by both courts
and law enforcement agencies. Thislanguageis not in the Model Code.



APPENDICES

APPENDIX 1

NECESSARY AMENDMENTSTO TITLE 5OF THE INDIANA CODE

|C 5-2-5-1 (AMENDED).

The following definitions apply throughout this chapter:

(1) “Limited criminal history” means information with respect to any arrest, indictment,
information, or other formal criminal charge, which must includeadisposition. However,
information about any arrest, indictment, information, or other formal criminal charge
which occurred less than one (1) year before the date of arequest shall be considered a
limited criminal history even if no disposition has been entered.

(2) “Bias crime” means an offense in which the person who committed the offense
knowingly or intentionally:

(A) selected the person who was injured; or

(B) damaged or otherwise affected property;

by the offense because of the color, creed, disability, national origin, race, religion, or
sexual orientation of the injured person or of the owner or occupant of the affected
property, or becausetheinjured person or owner or occupant of the affected property was
associated with any other recognizable group or affiliation.

(1) “Council” means the security and privacy council created under section 11 of this
chapter.

(2) “Criminal history data” means information collected by criminal justice agencies, the
United States Department of Justice for the department’s information system, or
individuals. The term consists of the following:

(A) Identifiabl e descriptions and notations of arrests, indictments, informations, or other
formal criminal charges.

(B) Information regarding an offender (as defined in 1C 5-2-12-4) obtained through sex
offender registration under 1C 5-2-12.

(C) Any disposition, including sentencing, and correctional system intake, transfer, and
release.

(1) “Criminal justice agency” means any agency or department of any level of government
whose principal function is the apprehension, prosecution, adjudication, incarceration,
probation, rehabilitation, or representation of criminal offenders, thelocation of parents
with child support obligations under 42 U.S.C. 653, the licensing and regulating of
riverboat gambling operations, or thelicensing and regul ating of pari-mutuel horseracing
operations. The term includes the Medicaid fraud control unit for the purpose of
investigating offensesinvolving Medicaid. Theterm includes anongovernmental entity
that performs asits principal function the:

(A) apprehension, prosecution, adjudication, incarceration, or rehabilitation of criminal
offenders;

(B) location of parents with child support obligations under 42 U.S.C. 653;

(C) licensing and regulating of riverboat gambling operations;

(D) licensing and regulating of pari-mutuel horse racing operations,

under a contract with an agency or department of any level of government.
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(1) “Department” means the state police department.
(2) “Disposition” means information disclosing that criminal proceedings have been
concluded or indefinitely postponed.

(8 263 “Inspection” means visual perusal and includes the right to make memoranda
abstracts of the information.

9 44 “Ingtitute” meansthe Indianacriminal justiceinstitute established under |C 5-2-
6

(10) &2 “Law enforcement agency” means an agency or a department of any level of
government whose principal function is the apprehension of crimina offenders.
(11) “No-contact order” meansan order issued under one of the following sections
of the Indiana Code, that orders a person to have no direct or indirect contact with
another person:
(A)IC 31-32-13;
(B)I1C 31-34-17;
(©)I1C 31-34-20;
(D)IC 31-37-16
(E)I1C 31-37-19-1;
(F) 1C 31-37-19-6;
(G)IC 33-14-1-7;
(H)IC 35-33-8.3.2; and,
(1 1C 35-38-2-2.3.
(12) “Protective order” has the meaning set forth in IC 5-2-9-2.1, and includes
foreign protection ordersasdefined in | C 34-6-2-48.5.
(13) “Release” meansthefurnishing of acopy, or an edited copy, of criminal history data.
(14) “Reportableoffenses’ meansall feloniesand those Class A misdemeanorswhichthe
superintendent may designate;
(15) “Request” meanstheasking for release or inspection of alimited criminal history by
noncriminal justice organizations or individuals in a manner which:
(A) reasonably ensures the identification of the subject of the inquiry; and
(B) contains a statement of the purpose for which the information is requested.
(16) “Unidentified person” means a deceased or mentally incapacitated person whose
identity is unknown.
(A7) “Workplace Violence Restraining Order” means an order issued pursuant to
| C 34-26-6.

COMMENTARY

The Committee recommends the above amendments because the members believe that the
process for registration of foreign protective orders enacted in the 2001 session of the General
Assembly (Senate Enrolled Act 518) createsalayer of bureaucracy for all involved—uvictims, court
staff, clerks, and law enforcement. Under the proposal, if a protected person wishes to register a
foreign protection order, then the Committee has defined “protective order” to include foreign
protection orders, the authoritieswill enter the foreign order into the depository in the same manner
as an order originating in Indiana. The Committee has added the definition of “no-contact order”
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to clarify the difference between aprotective order and a“ no-contact order” issued in adelinquency,
C.H.I.N.S,, or criminal proceeding—matters that might, or might not, involve domestic or family
violence.

|C 5-2-5-12 (AMENDED).

(@ On a daly bass, al law enforcement agencies shall enter into the Indiana data and
communication system (IDACS) computer the following:

(2) All information concerning stolen or recovered property, including:

(A) motor vehicles;

(B) firearms;

(C) securities;

(D) boats,

(E) license plates; and

(F) other stolen or recovered property.

(2) All information concerning fugitives charged with a crime, including information
concerning extradition.

(2) All information concerning runaways, missing and unidentified persons, and missing
children (as defined IC 10-1-7-2), including information concerning the release of such
persons to the custody of a parent or guardian.

(3) Information contained in an—tadrana a protective order, a no-contact order, or a
wor kplaceviolencer estraining or der, including any modificationsor extensionsissued
by acourt and flled W|th alaw enforcement agency as reqw red inlC 5 2- 9-6(f)

(b) On adaily basis, al law enforcement agencies shall:

(2) enter all information concerning missing children (as defined in 1C 10-1-7-2) into the
National Crime Information Center’s Missing Persons File;

(2) enter into the National Crime Information Center’s Wanted Person File al information
concerning warrants issued for a person who allegedly abducted or unlawfully retained
amissing child; and

(3) enter al information concerning unidentified personsinto theNational Crimelnformation

Center’s Unidentified Persons File- ; and,

(4) enter all information concer ning protective orders, workplaceviolencerestraining

orders, and no-contact orders involving intimate partners into the National Crime

Information Center’s Protection Order File.

(c) If antndtana a protective order or a no-contact order or a workplace violence restraining
order eraforegr—order is removed from a depository established under IC 5-2-9, the law
enforcement agency responsible for the depository shall delete the information entered under
subsection (a) (4) er{a<5) from the Indiana data and communication system (IDACYS).

COMMENTARY



The Committee is recommending the above amendments to, once again, ssmplify the law
with respect to protective orders—whether they are issued by an Indiana court or another tribunal.
Also, the Committee has added the “ no-contact order” language to once again clearly delineate the
different types of orders courts may issue under Indianalaw. The Committee has added Subsection
(b)(4) in order to comply with the requirements of the NCIC (the National Crime Information
Center) and NICS (the National Instant Background Check System). In today’s highly mobile
society, it isimperative that all law enforcement officers (and NICS) have accurate information at
their fingertips. For example, if a respondent becomes subject to a protective order in Johnson
County on aMonday, and tries to buy afirearm or ammunition in Marion County on the following
Tuesday, and liesabout being subject to aprotective order, NICS must havethe dataabout the Brady
disgualifier, or elsetragic consequences could ensue. Likewise, if that same respondent followsthe
protected person to Kings Island the following weekend, the Ohio authorities will not be able to
arrest the respondent (who may have committed afederal crimeby crossing state linesto violatethe
order) or otherwise protect the petitioner unless the order is entered into NCIC.

|C 5-2-9-1.5 (REPEALED).

|C 5-2-9-2.1 (AMENDED).

(@) Asused in this chapter, “tadtana protective order” means:
(1) aprotective order issued under:
(A)1C 34-26-5(or IC34-26-2-12(1)(A), (B), or (C) for IC34-4-5.1-5(a)(1)(A), (B),
or (C) beforettstheir repedl, if the order involved afamily or household
member);

(1) an emergency ex parte protective order issued under |C 34-26-5 (or an emergency
protective order issued under 1C 34-26-2-6(1), (2), or (3) , HS-34-26-2-6(;or1C
34-26-2-6(3){or |C 34-4-5.1-2.3(a)(1)(A), (B), or (C) HE&-34-4-51-23(ay((B); or
HE-34-4-51-23(a)(1H)(ES) before their reped, if the order involved a family or
household member) that-erderstherespondenttorefran fromabusgharasshg;
or-distarbiig-the peace-of- the petittoner;

(2) atemporarytestratng-order/protective order issued under IC 31-15-4-3/I C 34-26-5
-or+6-31-15-4-3(3) (or IC 31-16-4-2(a)(2), IC 31-16-4-2(a)(3), IC 31-1-11.5-
7(b)(2) orIC 31 1-11.5 7(b)(3) before therr repeal) ﬂﬁat—erdereﬂae—respeﬁdeﬁt—te

(3) adispositional decree contarnlng a no—contact order |$ued under IC 31-3420—1 IC
31-37-19-1, or IC 31-37-19-5 6 (or IC 31-6-4-15.4 or IC 31-6-4-15.9 before their
repeal) or an order containing a no-contact order issued under IC 31-32-13 (or IC
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31-6-7-14 beforeitsrepeal) tha i
contactwith-achteneed-of servreee—ee&delmquerat—ehﬁd

(4) anno-contact order issued asacondition of pretrial release, including release on bail or
personal recognizance, or pretria diversion, that-erdersapersontorefram-fronrany

tirectorthdtrect-contact-with-anotherperson,;
(5) an no-contact order |ssued asa condltlon of probatlon ﬂaat—erder%a—perseﬁ toreframn

(6) aprotectlveorder |ssued under IC 31-15 5/ C 34-26 5 (or IC 31 1-11.5- 8 20r IC31-16-
5 before their repeal) thal i S

or-tlisturbihgthepesce-of fhe#petrtreﬁeF
(7) aprotective order issued under |C 31-14-16/1 C 34-26-5 in a paternity action that-orders

therespendenttorefranfromhavingdirect ordtrecteontact- with-anctherperson;
(8) a proteetive no-contact order issued under IC 31-34-17 in a child in need of services

proceeding or under | C 31-37-16in ajuveniledelinquency proceeding thetordersthe
feqaendeﬁt—twefrarﬁ—frem—havqufreet—er thdrectcontact-with-achitd; or,

order aworkplacevrolence restraining order
(b) Whenever artneiana protective or no-contact or wor kplace violence restraining order
is issued by a court in Indiana, the thdiana-Indiana court must caption the order must-be
eapttoned in amanner that indicates the type of order issued and the section of the Indiana Code that
authorizes the protective or no-contact order. The Indiana court shall also place, on the order,
the court’s hours of operation and telephone number, with area code, in order to facilitate
enfor cement of the order across county and state lines.

COMMENTARY

The Committee proposes the above amendments to accomplish the goal of simplifying the
Indiana Code with respect to protective orders (including foreign protection orders) and no-contact
orders. As will be seen below, this format is employed throughout the rest of the Indiana Code
sections. It streamlinesthe civil protective ordersand clearly defines*no-contact” orders. Also, this
format does not empl oy bright-linedistinctionsbetween foreign protection ordersand civil protective
ordersoriginating in Indiana

|C 5-2-9-5 (AM ENDED).

A depository is established in the office of each sheriff and law enforcement agency in Indianafor
the purpose of collecting, maintaining, and retaining the following:

(1) theltana Protective orders.

(2) Feretgnprotection No-contact orders; and,

(3) Workplace violencerestraining orders.

COMMENTARY



The Committee recommends these changes in order to keep the terminology consistent
throughout the Indiana Code, where protective orders and no contact orders are concerned.

|C 5-2-9-6 (AM ENDED).

(&) The clerk of a court that issues an thdtana- protective or no-contact or wor kplace violence
restraining order shall provide a copy of the protective or no-contact or workplace
violence tagdtana-order to the following:

(1) Each party.

(2) A law enforcement agency of the municipality in which the person protected by the
protective or no-contact or wor kplace violence restraining tadtana order resides.

(3) If the person protected by the protective or no-contact or workplace violence
restraining tadrana order does not reside in amunicipality, the sheriff of the county in
which the protected person resides.

(@) Theclerk of acourt that issuesan protectiveor no-contact or wor kplaceviolencerestraining
treiana order or the clerk of acourt in which a petition isfiled shall:

(1) maintain a confidential file to secure any confidential information about a protected
person designated on auniform statewide form prescribed by the division of state court
administration; and

(2) provide acopy of the confidential form that accompanies the taglara pr otective or no-
contact or wor kplace violence restraining order to the following:

(A) The sheriff of the county in which the tnadiana protective or no-contact or
wor kplace violence restraining order was issued.

(B) The law enforcement agency of the municipality, if any, in which the protected
person resides.

(C) Any other sheriff or law enforcement agency designated in the taglrarapr otective or
no-contact or wor kplace violence restraining order that has jurisdiction over the
areain which a protected person may be located or protected.

(@) A sheriff or law enforcement agency that receives an tatdtana protective or no-contact or
wor kplace violence restraining order under subsection (a) and a confidential form under
subsection (b) shall:

(1) maintain a copy of the tndtana protective or no-contact or workplace violence
restraining order in the depository established under this chapter;

(2) enter:

(A)the date and time the sheriff or law enforcement agency receives the tatiana
protective or no-contact or wor kplace violence restraining order;

(B) the location of the person who is subject to the thetana protective or no-contact
or workplace violence restraining order, if reasonably ascertainable from the
information received,

(C) the name and identification number of the officer who servesthe tatdtanapr otective
or no-contact or workplace violence restraining order;

(D) the manner in which the taglana protective or no-contact or wor kplace violence
restraining order is served,

(E) the name of the petitioner and any other protected parties;

(F) thename, Socia Security number, date of birth, and physical description of eachthe
person who is the subject of the thdtana protective or no-contact or workplace
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violence restraining order, if reasonably ascertainable from the information
received;

(G) the date the tadtana protective or no-contact or wor kplace violence restraining
order expires,

(H)a caution indicator stating whether a person who is the subject of the thetana
protective or no-contact or workplace violence restraining order is believed to
be armed and dangerous, if reasonably ascertainable from the information received;
and

(1) if furnished, aBrady record indicator stating whether a person who is the subject of
the thdtana protective or no-contact or wor kplace violencerestraining order is
prohibited from purchasing or possessing a firearm or ammunition under federa
law, if reasonably ascertainable from the information received;

onthe copy of thetadtanapr otectiveor no-contact or workplaceviolencerestraining

order or the confidentia form; and

(1) establish a confidential file in which a confidential form that contains information
concerning a protected person is kept.

(d) Antadranaprotectiveor no-contact or wor kplaceviolencer estr aining order may beremoved
from the depository established under this chapter only if the sheriff or law enforcement
agency that administers the depository receives:

(1) anotice of termination on aform prescribed or approved by the division of state court
administration;

(2) an order of the court; or

(3) anoatice of termination and an order of the court.

(a) If antndranaprotectiveor no-contact or wor kplaceviolencer estraining order in adepository
established under this chapter is terminated, the person who obtained the protective order
must file a notice of termination on aform prescribed or approved by the division of state
court administration with the clerk of the court. The clerk of the court shall provide a copy
of the notice of termination of an tadtana protective or no-contact or wor kplace violence
restraining order to each of the depositoriesto which the tagana pr otective or no-contact
or wor kplaceviolencerestraining order and aconfidential formwere sent. Theclerk of the
court shall maintain the notice of termination in the court’ sfile.

(b) If antadtana protective or no-contact or workplace violence restraining order or formin a
depository established under this chapter is extended or modified, the person who obtained
the extension or modification must file a notice of extension or modification on a form
prescribed or approved by the division of state court administration with the clerk of the
court. Theclerk of the court shall provide a copy of the notice of extension or modification
of an thdiana protective or no-contact or wor kplace violencer estraining order to each of
the depositories to which the traeliara order and a confidential form were sent. The clerk of
the court shall maintain the notice of extension or modification of an tadtanapr otective or
no-contact or wor kplace violence restraining order in the court’sfile.

(c) The clerk of acourt that issued an order terminating an thdtana protective or no-contact or
wor kplace violencerestraining order that is an emergency ex parte protective order shall
provideacopy of thetattana protectiveor no-contact or wor kplaceviolencerestraining
order to the following:

(1) Each party.
(2) The law enforcement agency provided with a copy of the treara-protective or no-

contact or wor kplace violence restraining order under subsection (a).
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COMMENTARY

The Committee recommends the above amendments because they will clarify the duties of
clerksof the courts and al so sheriffsand other law enforcement agenciesregarding the maintenance
of accurate information in the depositories. The Committee is also recommending the terminology
be changed to “ protective order” or “no-contact order” or “workplace violence restraining order” to
clearly differentiate protection from abuse orders, issued between family and household members,
from no-contact orderswhich may beissuedincriminal, juvenile, C.H.I.N.S., and delinquency cases.
The Committee has removed the word “Indiana” because of the recommended repeal of the next
Section, concerning the registration of foreign protection orders.




COMMENTARY

The Committee believes that the above section of the Indiana Code is not needed. The
Committee believes that the language in 1C 34-26-5-14 adequately covers situations involving
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protected persons who want to register their ordersin Indiana. The Committee believes those will
be few in number.

|C 5-2-9-7 (AM ENDED).

(@) Any information:

(1) inauniform statewide confidential form or any part of aconfidential form prescribed by
the division of state court administration that must be filed with an thetana-orderor-a
feretgnprotection protectiveor no-contact or awor kplaceviolencerestraining order;
or

(2) otherwise acquired concerning a protected person;

is confidential and may not be divulged to any respondent or defendant.

(a) Information described in subsection (a) may only be used by:

(1) acourt;

(2) asheriff;

(3) another law enforcement agency;

(4) aprosecuting attorney; or

(5) acourt clerk;

to comply with alaw concerning the distribution of the information.

COMMENTARY
The Committee proposes the above changes in order to maintain consistent terminology
throughout the Indiana Code.
|C 5-2-9-8 (AMENDED).
A law enforcement agency that receivesacopy of an tadranaorderor-aforergn protection protective
or no-contact or wor kplace violence restraining order shall enter the information received into

the Indianadata and communication system (IDACS) computer under |C 5-2-5-12 upon receiving
a copy of theorder.

COMMENTARY

The Committee proposes the above changes in order to maintain consistent terminology
throughout the Indiana Code.



APPENDIX 2

NECESSARY AMENDMENTSTO TITLE 31 OF THE INDIANA CODE

|C 31-9-2-29.5 (NEW). “ Crime involving domestic or family violence.”

A “crimeinvolving domestic or family violence” occurs when a family or household
member commits, attemptstocommit, and/or conspirestocommit oneor mor eof thefollowing
crimes against another family or household member:

(1) Homicide Offenses asdefined in | C 35-42-1;

(2) Battery and Related Offenses asdefined in | C 35-42-2;

(3) Kidnapping—Confinement as defined in 1C 35-42-3;

(4) Sex Crimesasdefined in 1C 35-42-4;

(5) Robbery asdefined in | C 35-42-5;

(6) Arson—M ischief asdefined in 1C 35-43-1,;

(7) Burglary—Trespass asdefined in 1 C 35-43-2;

(8) Disorderly Conduct asdefined in 1C 35-45-1;

(9) Intimidation and Harassment as defined in | C 35-45-2,;

(10) Voyeurism asdefined in I C 35-45-4;

(11) Stalking asdefined in 1C 35-45-10; and,

(12) Offenses Against Family asdefined in 1C 35-46-1-2 through -8, -12, and 15.1.

|C 31-9-2-42 (AMENDED).

“Domestic or family violence’, for purposesof all articlesof Title31 of thelndiana Code, +€31-

meansthe occurrence of one or mor e of the following acts by a family or household member,
but does not include acts of self-defense:
(1) attempting to cause, threatening to cause, or causing physical harm to another
family or household member;
(2) placing a family or household member in fear of physical harm; or,
(3) causing afamily or household member to engageinvoluntarily in sexual activity by
force, threat of force, or duress.

COMMENTARY

It isimportant to maintain an internally consistent definition of domestic or family violence
throughout the Indiana Code. For the purposes of family law (paternity,
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dissolution/separation, custody, visitation, delinquency, C.H.I.N.S., and termination), the definition
of domestic or family violence should be asbroad as possible. Courts should err on the side of safety
of the adults and children whose lives are affected by violence when it comes to issues such as
supervised visitation or custody. This definition is derived from the Model Code and matches the
one proposed for Title 34.

|C 31-9-2-44.5 (NEW). “ Family or household member(s).”

“Family or household member (s)” include:
(1) adultsor minorswho arecurrent or former spouses,
(2) adults or minorswho are dating or who have dated,;
(3) adultsor minorswho areengaged in, or who haveengaged in, asexual relationship;
(4) adultsor minorswho arerelated by blood or adoption;
(5) adultsor minorswho arerelated or formerly related by marriage;
(6) personswho have a child in common; and,
(7) minor children of a person described in a relationship that is described in
paragraphs (1) through (6).

COMMENTARY

The same definition of “family or household member” should apply throughout the Indiana
Code. Thisdefinition is derived from the Model Code and matches the one proposed for Title 34
and 35. Thelaw should not defineafamily differently depending upon which section of the Indiana
Code happens to apply to the fact situation at hand.

|C 31-14-13-2 (AM ENDED).

The court shall determine custody in accordance with the best interests of the child. In
determining the child’ s best interests, there is not a presumption favoring either parent. The court
shall consider all relevant factors, including the following:

(1) The age and sex of the child.

(2) The wishes of the child’s parents.

(3) Thewishesof the child, with more consideration given to the child’ swishesif the child

isat least fourteen (14) years of age.

(4) Theinteraction and interrelationship of the child with:

(A)the child’s parents,
(B) the child’' s siblings; and
(C) any other person who may significantly affect the child’ s best interest.

(1) The child’s adjustment to home, school, and community.

(2) The mental and physical health of all individualsinvolved.

(3) Evidence of a pattern of domestic or family violence by either parent.

(4) Evidence that the child has been cared for by adefacto custodian, and if the evidenceis

sufficient, the court shall consider the factors described in section 2.5(b) of this chapter.

COMMENTARY
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The Committee recommends that the term “domestic or family violence” be

substituted for the existing term “domestic violence’. As discussed above, the definition of
“domestic or family violence” in proposed | C 31-9-2-42 issomewhat more general than theexisting
definition of “domestic violence”, and thusincludes more types of conduct initsambit. This serves
to widen the net of unacceptable behavior, and hasthe effect of protecting the child (and victimized
parent) in question. Countless studies have documented the trauma experienced by children who
witness domestic or family violence:

[c]hildren who witness family violence, intervene to stop

such violence, or who are themselves abused are at elevated

risk for behavioral, somatic, and emotional problems, both

immediately and over the course of their childhood and young

adult lives (Bowker et al., 1988; Rosenburg, 1987; Rosenbaum

and O’ Leary, 1981). Boys who are abused and who witness violence

against their mothers are at great risk of becoming wife- and child-

abusers as adults (Hotaling and Sugarman, 1986). Research

reveals that the risk of domestic or family violence directed both

toward the child and the battered parent is frequently greater

after separation than during cohabitation; this elevated risk often

continues after legal interventions (Mahoney, 1992). The adverse

consequences of observing or experiencing abuse can be averted

or mitigated if the child is protected against future maltreatment

and parental role-modeling of violence (Pagelow, 1989). Research

also confirms that the post-separation adjustment of achildis

facilitated by an award of sole custody to a non-abusive parent who

offers the child awarm relationship, provides a predictable routine,

imposes consistent, moderate discipline, and who buffers the child

against parental conflict and abuse (Kelly, 1992; Furstenberg and

Cherlin, 1991; Wallerstein, 1990). Model Code on Domestic and

Family Violence, NCJFCJ (1994).

“Infants who witness violence are often characterized by poor health, poor sleeping habits,
and excessive screaming (all of which may contribute to further violence toward their mother).
Among preschoolers, ...researchers found signs of terror, as evidenced by the children’s yelling,
irritable behavior, hiding, shaking, and stuttering...For older children and adolescents, violence at
home usually becomes more commonplace, yet childrenin thisage group are often very guarded and
secretive about the family situation and often deny it. Adolescents from violent families may use
aggression as a predominant form of problem solving, may project blame onto others, and may
exhibit a high degree of anxiety....” (Jaffe et a., 1990).

Considering the mountain of data on the overwhelmingly traumatic effects on children of

witnessing family violence, it seems that using a broad definition of domestic and family violence,
likethe onein the Model Code, would protect children by limiting abusive parents accessto them.

|C 31-14-14-5 (AMENDED).



(@) Thissection appliesif acourt findsthat anoncustodial parent has been convicted of adermestie
battery-tnder+E-35-42-2-13 crimeinvolving domestic or family violence that was witnessed
or heard by the noncustodial parent’s child.

(b) Thereiscreated arebuttable presumption that the court shall order that the noncustodia parent’s
visitation with the child must be supervised:

(2) for at least one (1) year and not morethan two (2) yearsimmediately following the glemestie
battery conviction; or

(2) until the child becomes emancipated;

whichever occursfirst.

COMMENTARY

The Committee recommends the above changes for a number of reasons. First, it is
important to have internally consistent terminology and definitions throughout the entire Indiana
Code. Second, as noted in the Commentary to | C 35-41-1-6.5, the members of the Committee (and
the drafters of the Model Code) intended for a wide scope of criminal behavior to be classified as
domestic or family violence—a very accurate reflection of the somber reality of today’s
dysfunctional and violent families. Giventhe pathological nature of witnessing family violence, the
General Assembly should act to protect as many children as possible from exposure to violencein
the very places we would expect them to feel safest—their homes. The reader is referred to the
preceding Commentary concerning the traumatic effects on children of witnessing family violence,
and the extreme need for courts to have the authority to protect these children by limiting abusive
parents access to them.

|C 31-14-16-1 (AMENDED).

A parent may request acourt to issue aprotective order against the other parent to prevent domestic
or family violence at any time before a final decree of paternity isissued under this article (or IC
31-6-6.1 before its repedl) if the parties have an unemancipated child. The parent must file a
petition pursuant to 1 C 34-26-5in a pending case. A court may not requirethe moving party
to give security. If the petitioner requests an ex parte protective order, the court shall
immediately review therequest pursuant to | C 34-26-5, and set hearingsif required under 1C
34-26-5. All procedures and laws put forth in 1C 34-26-5 shall govern this matter.

COMMENTARY

This Committee is combining this section of the Indiana Code with those immediately
followingit, IC 88 31-14-16-2, -3, -4, -5, -6, -7, and —8. Thisisinkeeping withthe Committee’'s
purposeof consolidating all possiblecivil protectiveordersinto onelocationinthelndianaCode.
From now on, individual parties, their lawyers, and judges will need to consult only one statute
for protective ordersin civil cases. |C 34-26-5.



|C 31-14-16-2 (REPEALED).




|C 31-15-4-1 (AMENDED).

Inan action for dissolution of marriageunder | C 31-15-2 or legal separation under |C 31-15-3, either
party may file amotion for any of the following:
(1) Temporary maintenance.
(2) Temporary support or custody of achild of the marriage entitled to support.
(3) Possession of property.
(4) Counsdling.
(5) A protective order under 1C 34-26-5. If a party desires a protective order to
prevent domestic or family violence, the party must file a petition pursuant to I1C
34-26-5 in the pending case. A court may not require the moving party to give
security. If the petitioner requests an ex parte protective order, the court shall
immediately review therequest pursuant tol C 34-26-5, and set hearingsif required
under | C 34-26-5. All proceduresand lawsput forth in I C 34-26-5 shall govern this
matter.



COMMENTARY

The Committee is adding the language concerning protective ordersin order to consolidate
the different types of ordersinto one portion of the Indiana Code. See the Commentary following
|C 31-14-16-1.

|C 31-15-4-2 (AMENDED).
The motion must be accompanied by an affidavit setting forth the following:
(1) The factua basis for the motion.
(2) The amounts requested or other relief sought.
This Section does not apply to motionsrequesting a protective order under |C 34-26-5.

|C 31-15-4-3 (AMENDED).

Asapart of amotion for temporary maintenance, for support or custody of achild, or for possession
of property under section 1 of thischapter or by independent motion accompanied by affidavit, either

party may request the court to issue atemporary restraining order:
(2) restraining any person from transferring, encumbering, concealing, or in any way
disposing of any property, except in the usual course of business or for the necessities of

TAY;

(2) t4) granting temporary possession of property to either party.

COMMENTARY

Since the stricken relief is available via IC 34-26-5 and Trial Rule 65, and in order to
accomplishthegoalsof consolidation and simplification, the Committeerecommendsremovingthis
language. TRO' sshould not addressissues of domestic or family violence—instead, parties should
seek protective orders under the consolidated Act.

|C 31-15-4-10 (AM ENDED).

The court may not require joint counseling of the parties under section 9 of this chapter:
(1) without the consent of both parties; or
(2) if thereisevidencethat the other party has demonstrated a pattern of domestic or family
violence against « a family or household member .
tArtheparty;-or
Bjachtdofaparty-

COMMENTARY



The Committee recommends the above amendment in order to have all of the terminology
concerning family violence be as consistent as possible. Also, it is the Committee’s opinion that
substituting the term “family or household member” for “the party or a child of the party” covers
more possi bleliving arrangements and thuswidensthe scope of inappropriate conduct. For example,
if the partiesto the dissolution had an elderly parent or adisabled adult relative living with them, and
if one of the partieswas violent toward that person, it would constitute domestic or family violence.
However, under the present statute, that would not be grounds for non-participation in counseling
because the violence was not directed toward a spouse or child of the parties. Y et, the trauma and
injury to the family is undeniably just as vivid.

|C 31-15-4-16 (REPEALED).

COMMENTARY

The Committee recommends repeal of this section because this procedureis coveredin IC
34-26-5.

|C 31-15-5-1 (AMENDED).

tegal-separation-tecree:
Either party may request aprotectiveorder to prevent domestic or family violenceat any time
during the dissolution of marriage or legal separation action by filing a petition pursuant to
| C 34-26-5in the pending case. A court may not requirethemoving party to give security. If
the petitioner requests an ex parte protective order, the court shall immediately review the
request pursuant to | C 34-26-5, and set hearingsif required under | C 34-26-5. All procedures
and laws put forth in | C 34-26-5 shall govern this matter.



COMMENTARY

Thesechangesare consi stent with the Committee’ spurpose of consolidating all possiblecivil
protective orders into one location in the Indiana Code.

|C 31-15-5-2 (REPEALED).




|C 31-15-5-11 (REPEALED).



COMMENTARY

The Committee recommends the repeal of the rest of Chapter 5 because it is no longer
needed. Once a party requests aprotective order, al of the procedures, deadlines, requirements, etc.
in 1C 34-26-5 will govern.

|C 31-17-2-8 (AMENDED).

The court shall determine custody and enter a custody order in accordance with the best interests
of the child. In determining the best interests of the child, there is no presumption favoring either
parent. The court shall consider all relevant factors, including the following:

(1) The age and sex of the child.
(2) The wishes of the child’s parent or parents.
(3) Thewishes of the child, with more consideration given to the child’ swishesif the child
isat least fourteen (14) years of age.
(4) Theinteraction and interrelationship of the child with:
(A)the child’s parent or parents;
(B) the child’' s sibling; and
(C) any other person who may significantly affect the child’'s best interests.
(1) The child’s adjustment to the child’s:
(A) home;
(B) school; and
(C) community.
(2) The mental and physical health of all individualsinvolved.
(2) Evidence of a pattern of domestic or family violence by either parent.
(3) Evidence that the child has been cared for by ade facto custodian, and if the evidenceis
sufficient, the court shall consider the factors described in section 8.5(b) of this chapter.

COMMENTARY



The Committee refers the reader to the Commentary following 1C 31-14-13-2.

|C 31-17-2-8.1 (NEW).

(&) Thissection appliesif acourt findsthat a parent has been convicted of a crimeinvolving
domestic or family violence that was witnessed or heard by any child(ren) of the parties.
(b) Thereis created a rebuttable presumption that the court shall order that the convicted
parent not be eligible to have custody of any child(ren) of the parties, and that the
convicted parent’svisitation with the child(ren), if any, must be supervised:
(2) for at least one (1) year and not more than two (2) years immediately following the
conviction; or
(2) until the child(ren) become(s) emancipated,;
whichever occursfirst.

COMMENTARY

The Committee refersthe reader to the Commentary following |C 31-14-14-5. Thischange
makes the law concerning custody and visitation after a dissolution of marriage or legal separation
consistent with the law concerning custody and visitation after establishing paternity.

AMEND: CHANGE THE TITLE OF IC 31-34-17 FROM “PROTECTIVE ORDERS’ TO
“NO-CONTACT ORDERS’

|C 31-34-17-3 (AM ENDED).

A petition seeking to refrath restrain a person from contact must be entitled “In the Matter of a
Proteetive No-Contact Order for ". The Petition must allege the following:
(1) That the respondent is likely to have direct or indirect contact with the child in the
absence of an order under this chapter.
(2) That the child has been adjudicated a child in need of services.
(3) That the best interests of the child will be served if the person refrains from direct or
indirect contact with the child.

COMMENTARY

The Committee proposesthisamendment so that the di stinction between “ no-contact” orders
issued as a part of C.H.I.N.S. cases and “regular” civil protective ordersis made clear. Since the
ordersissued in C.H.I.N.S. cases prohibit contact between a person and the child, the Committee
suggests that they be called “no-contact” orders. The term “protective order” will mean an order
issued under 1C 34-26-5.

This dight change in terminology will help courts, parties affected by the orders, and law
enforcement officersavoid the current confusing situation that frequently ariseswhen aperson states
that he or she “has a protective order.”



|C 31-34-20-2 (AMENDED).

If acourt enters adispositional decree containing a No-Contact Order issued under section 1(7)
of this chapter:
(1) theclerk of the court that enters adispositional decree containing a No-Contact Order
under section 1(7) of this chapter shall comply with 1C 5-2-9; and
(2) thepetitioner shall fileaconfidential form prescribed or approved by thedivision of state
court administration with the clerk.

COMMENTARY

The Committee’ srationalefor changing thelanguagein thisstatuteisthe same as supporting
the change of language in IC 31-34-17-3.

AMEND: CHANGE THE TITLE OF IC 31-37-16 FROM “PROTECTIVE ORDERS’ TO
“NO-CONTACT ORDERS’

|C 31-37-16-3 (AM ENDED).

A petition seeking to refrain restrain a person from contact with a child must be entitled “In the
Matter of aPreteetive No-Contact Order for ”. The petition must alege
the following:
(1) That the respondent islikely to have direct or indirect contact with the child in absence
of an order under this chapter.
(2) That the child has been adjudicated a delinquent child.
(3) That the best interests of the child will be served if the person refrains from direct or
indirect contact with the child.

COMMENTARY

The Committee is suggesting this change to orders issued as a part of delinquency
proceedings for the same reason stated in the Commentary to | C 31-34-17-3, the anal ogous portion
of the C.H.I.N.S. statute.

|C 31-37-19-2 (AMENDED).
If acourt enters adispositional decreeincluding a No-Contact Order issued under section 1(7)
of this chapter:

(1) theclerk of the court that enters a dispositional decree including a No-Contact Order
issued under section 1(7) of this chapter shall comply with IC 5-2-9; and
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(2) thepetitioner shall fileaconfidential form prescribed or approved by thedivision of state
court administration with the clerk.

COMMENTARY

Please see the Commentary following the amendment to 1C 31-34-20-2.

|C 31-37-19-22 (AMENDED).

If a court issues a dispositional decree including a No-Contact Order issued under section
6(b)(2)(G) of this chapter:
(2) the clerk of the court shall comply with IC 5-2-9; and
(2) thepetitioner shall fileaconfidential form prescribed or approved by thedivision of state
court administration with the clerk.

COMMENTARY

Please see the Commentary following the amendment to 1C 31-34-20-2.



APPENDIX 3

NECESSARY AMENDMENTSTO TITLE 33 OF THE INDIANA CODE

|C 33-5-5.1-8 (AM ENDED).

Sec.8. (&) Thecourt may appoint such number of probate commissioners, juvenilereferees, bailiffs,
court reporters, probation officers, and such other personnel, including but not limited to an
administrative officer, as shall in the opinion of the court be necessary to facilitate and transact the
business of the court. In addition to the personnel authorized under this subsection and 1C 31-31-3,
the judges of the Allen superior court-civil division may jointly appoint not more than four (4) full-
time magistrates under 1C 33-4-7 to serve the Allen superior court-civil division. The judges of the
Allen superior court-civil division may jointly assign any such magistrates the duties and powers of
aprobate commissioner. |n addition to the personnel authorized under this subsectionand 1C 31-31-
3, thejudge of the Allen superior court-criminal division may jointly appoint not morethan three (3)
full-time magistrates under 1C 33-4-7 to serve the Allen superior court-criminal division. Any such
magistrate serves at the pleasure of, and continuesin office until jointly removed by, the judges of
the division that appointed the magistrate. All appointments made under this subsection shall be
made without regard to the political affiliation of the appointees. The salaries of the above personnel
shall be fixed and paid as provided by law. If the salaries of any of the above personnel are not
provided by law, the amount and time of payment of such salaries shall be fixed by the court, to be
paid out of the county treasury by the county auditor, upon the order of the court, and be entered of
record. The officers and persons so appointed shall perform such duties as are prescribed by the
court. Any such administrative officer appointed by the court shall operate under the jurisdiction of
the chief judge and shall serve at the pleasure of the chief judge. Any such probate commissioners,
magistrates, juvenile referees, bailiffs, court reporters, probation officers, and other personnel
appointed by the court shall serve at the pleasure of the court.

(b) Any probate commissioner so appointed by the court may be vested by said court with all suitable
powers for the handling and management of the probate and guardianship matters of the court,
including the fixing of all bonds, the auditing of accounts of estates and guardianships and trusts,
acceptance of reports, accounts, and settlements filed in said court, the appointment of personal
representatives, guardians, and trustees, the probating of wills, the taking and hearing of evidence
on or concerning such mattes, or any other probate, guardianship, or trust mattersinlitigation before
such court, the enforcement of court rules and regulations, the making of reports to the court
concerning his doings in the above premises, including the taking and hearing of evidence together
with such commissioner’s findings and conclusions regarding the same, al of such matters,
nevertheless, to be under the final jurisdiction and decision of the judges of said court.

(c) Any juvenile referee so appointed by the court may be vested by said court with all suitable
powers for the handling and management of the juvenile matters of the court, including the fixing
of bonds, the taking and hearing of evidence on or concerning any juvenile matters in litigation
before the court, the enforcement of court rules and regulations, the making of reports to the court
concerning his doings in the above premises, all of such matters, nevertheless, to be under final
jurisdiction and decision of the judges of said court.
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(d) For any and al of the foregoing purposes, any probate commissioner and juvenile referee shall
have the power to summon witnesses to testify before the said commissioner and juvenile referee,
to administer oaths and take acknowledgementsin connection with and in furtherance of said duties
and powers.

(e) Thepowersof amagistrate appointed under thissectionincludethe powersprovidedin | C 33-4-7
and the power to enter afinal order or judgment in any proceeding involving matters specifiedin IC
33-5-2-4 (jurisdiction of small claims docket) or IC 34-26-2-5 (protective order to prevent abuse
domestic or family violence).

COMMENTARY

The Committee proposes changing the Personnel section of the Allen County courts
enabling statute to conform with the changes in the citation to the protective order act.

|C 33-5-40-73 (AMENDED).
(a) After August 31, 1999, the court may appoint two (2) full-timemagistratesunder | C 33-4-
7to servethe court using the sel ection method provided by | C 36-1-8-10(b)(1) or IC 36-1-8-10(b)(2).

Not more than one (1) of the magistrates appointed under this section may be amember of the same
political party.

(b) A magistrate continues in office until removed by the judges of the court.
(c) The powers of a magistrate appointed under this section include the powers provided in
IC 33-4-7 and the power to enter a final order or judgment in any proceeding involving matters

specified in 1C 33-5-2-4 (jurisdiction of small claims docket) or IC 34-26-2-5 (protective ordersto
prevent abtse domestic or family violence).

COMMENTARY
The Committee proposes changing the Magistrate section of the St. Joseph County courts
enabling statute to conform with the changes in the citation to the protective order act.

|C 33-17-1-11 (REPEALED).




COMMENTARY

The Committee recommends this statute be repealed in its entirety, for two reasons. First, it
isconsistent with thegoal of consolidating as much of Indiana’ sprotectiveorder law aspossibleinto
one location within the Indiana Code. Second, the Model Code contains provisions for both clerk
assistance and fee waiver, in IC 88 34-26-5-3 and —13, respectively.

| C 33-19-4.5 (the entire chapter) (REPEALED).




COMMENTARY

The Committee recommendsthis chapter be repealed initsentirety for anumber of reasons.
First, it is consistent with the goal of consolidating as much of Indiana’s protective order law as
possible into one section of the Indiana Code. Second, the language in this chapter concerning the
waiver of feesis covered in the Committee’ s adaptation of the Model Code, |C 34-26-5-13. Third,
this chapter was extremely complex—anecessity engendered by the fact that Indiana s present civil
protective order statute made the relief possible to any person, regardless of whether he or she was
avictim of domestic or family violence. Thus, this chapter was required to distinguish between
those petitionerswho wereeligiblefor feewaivers(i.e., victims of domestic or family violence) and
thosewho were not (such asneighbors, co-workers, schoolmates, and thelike). Since 34-26-51imits
the availability of protective ordersto victims of domestic or family violence, that meansthat every
petitioner will qualify for a fee waiver. As for the fees which might be charged in relation to
“enforcing foreign protection orders’, something also mentioned in this chapter, the Committeeis
proposing changes in the Indiana Code which will eliminate the necessity for such problematic,
independent civil actions as the registration of, or issuance of orders enforcing, foreign orders.



APPENDIX 4

NECESSARY AMENDMENTSTO TITLE 34 OF THE INDIANA CODE

|C 34-6-2-1 (REPEALED).

COMMENTARY

The Committee recommends this section be repealed because the Model Code refers to
“domestic or family violence” as opposed to “abuse’. The Committee defines “domestic or family
violence” elsewhere.

| C 34-6-2-34.5 (NEW). “Domestic or family violence.”

“Domestic or family violence” means the occurrence of one or more of the following acts by
afamily or household member, but does not include acts of self-defense:
(1) attempting to cause, threatening to cause, or causing physical harm
to another family or household member;
(2) placing afamily or household member in fear of physical harm; or,
(3) causing a family or household member to engage involuntarily in
sexual activity by force, threat of force, or duress.

COMMENTARY

Domestic or family violence as defined this section identifies the conduct that is commonly
recognized as domestic or family violence. The definition incorporates assaultive and non-violent
conduct that injures, threatens, or attempts injury. The term “physical harm” permits a court to
exercise broad discretion in evaluating whether the conduct has resulted in an injury that might not
typically beidentified asamedical injury. Thedefinition recognizesthat abusive personsjeopardize
partners and family members by threatening physical harm or acting in amanner to instill fear. Use
of theword “fear” in paragraph (2) refersto a*“reasonable person” standard—acts that would place
a reasonable person in fear of physical harm. Model Code on Domestic and Family Violence,
NCJIFCJ (1994).

Thisobjective standard isconsistent with that employed in the Stalking crime. IndianaCode
35-45-10-1 defines“stalk” as“...aknowing or an intentional course of conduct involving repeated
or continuing harassment of another person that would cause areasonable person to feel terrorized,
frightened, intimidated, or threatened and that actually causes the victim to feel terrorized,
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frightened, intimidated, or threatened.” However, this standard conflicts dightly with the more

subjective test outlined by the Indiana Court of Appealsin Tillman v. Snow, 571 N.E.2d 578 (Ind.
Ct. App. 1991).

| C 34-6-2-44.5 (NEW). “ Family or household members’.

“Family or household members’ include:

(1) adultsor minorswho arecurrent or former spouses,

(2) adults or minorswho are dating or who have dated;

(3) adults or minors who are engaged in, or who have engaged in, a
sexual relationship;

(4) adultsor minorswho arerelated by blood or adoption;

(5) adultsor minorswho arerelated or formerly related by marriage;

(6) personswho have a child in common; and,

(7) minor children of a person in a relationship that is described in
paragraphs (1) through (6).

COMMENTARY

This Section identifies the person to be protected by the various remedies set forth herein.
The definition of “family or household member” is broad. Cohabitation is not a prerequisite for
eligibility, and the relationship between the victim and the perpetrator need not be current. The
Committee recognizes that violence may continue after the formal or informal relationship has
ended. Model Code on Domestic and Family Violence, NCJFCJ (1994).

Thisdefinition is more general than the federal definition of “intimate partner” found in the
federal full faith and credit law, 18 U.S.C. § 2266 (7). However, the federal definition specifically
allows for full faith and credit to be given to orders from those states which define the class of
protected people more broadly:

The term “ spouse or intimate partner” includes...a spouse or former

spouse of the abuser, a person who shares achild in common with the abuser, and a
person who cohabits or has cohabited as a spouse with the abuser; and...any other
person similarly situated to a spouse who is protected by the domestic or family
violence laws of the State or tribal jurisdiction inwhich theinjury occurred or where
the victim resides.

18 U.S.C. § 2266 (7) (A) (i), (B).

| C 34-6-2-48.5 (AMENDED).

“Foreign protection order”, for purposes of |C 34-26-2-5-5-14, means a protection order issued by
atribunal of:

(1) another state; or

(2) an Indian tribe;
regardless of whether the protection order was issued in an independent proceeding or as part of
another criminal or civil proceeding.



|C 34-6-2-49 (AMENDED).

“Governmental entity”, for purposesof 1C 34-13-2, 1C 34-13-2, and | C 34-13-4, aneHC-34-26-2-5,
means the state or a political subdivision of the state.

|C 34-6-2-66.7. (AMENDED).

“Indiantribe”, for purposes of sections48.5, 71.7, and 121.6 of this chapter and IC 34-26-25 5-14,
means an Indian:
(2) tribe;
(2) band;
(3) pueblo;
(4) nation; or
(5) organized group or community, including an AlaskaNativevillageor regional or village
corporation as defined in or established under the Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.);
that isrecognized as eligible for the special programs and services provided by the United Statesto
Indians because of their special status as Indians.

|C 34-6-2-71.7 (AMENDED).

“Issuing state or Indian tribe”, for purposes of 1C 34-26-25 5-14, means the state or Indian tribe
whose tribunal issues a protection order.

|C 34-6-2-73.3 (AMENDED).

“Law enforcement officer”, for purposes of | C 34-26-255-14 hasthemeaning set forthin 1C 35-41-
1-17.

|C 34-6-2-86.4 (REPEALED).

COMMENTARY
The Committee recommends the repeal of this section since the matter of mutual foreign
protection ordersis addressed in 1C 34-26-5-14
|C 34-6-2-103 (AMENDED).
(@) “Person”, for purposes of 1C 34-14, has the meaning set forth in IC 34-14-1-13.
(b) “Person”, for purposes of I1C 34-19-2, hasthe meaning set forthin 1C 35-

41-1.
(c) “Person”, for purposes of 1C 34-24-4, means.
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(2) anindividual;

(2) agovernmental entity;

(3) acorporation;

(4) afirm;

(5) atrust;

(6) apartnership; or

(7) anincorporated or unincorporated association that existsunder or
isauthorized by the laws of this state, another state, or aforeign

ey (d) “Person”, for purposes of |C 34-26-4, has the meaning set forthin IC
35-41-1-22.
5 (e) “Person”, for purposes of IC 34-30-5, means any of the following:
(1) Anindividual.
(2) A corporation.
(3) A partnership.
(4) An unincorporated association.
(5) The state (as defined in IC 34-6-2-140).
(6) A political subdivision (as defined in IC 34-6-2-110).
(7) Any other entity recognized by law.
g (f) “Person”, for purposes of IC 34-30-6, means an individual, a
corporation, a limited liability company, a partnership, an unincorporated
association, or agovernmental entity that:
(1) has qualifications or experience in:
(A) storing, transporting, or handling a hazardous substance or
compressed gas,
(B) fighting fires;
(C) emergency rescue; or
(D)first aid care; or
(1) isotherwisequalifiedto provide assistance appropriateto remedy
or contribute to the remedy of the emergency.
thy (g) “Person”, for purposesif 1C 34-30-18, includes:
(2) anindividual;
(2) anincorporated or unincorporated organization or association;
(3) the state of Indiana;
(4) apoalitical subdivision (asdefined in IC 36-1-2-13);
(5) an agency of the state or apolitical subdivision; or
(6) agroup of such persons acting in concert.
3 (h) “Person”, for purposes of sections 42, 43, 69, and 95 of this chapter,
means an individual, an incorporated or unincorporated organization or
association, or a group of such persons acting in concert.

COMMENTARY
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The Committee is recommending that the definition of “person” for the purposes of the
protective order statute be removed from this portion of the Indiana Code. The Committee defines
who is eligibleto petition for a protective order in 1C 34-26-5-2. Keeping that definition, whichis
apart of theModel Code on Domestic and Family Violence, furthersthe purpose of the Act, and also
serves the goal of consolidation of as much of the protective order laws as possible.

|C 34-6-2-121.4 (AMENDED).

' A

thetvidua-protectedby-aprotectior-order: A “ protected person” is a petitioner, or a family or
household member of the petitioner, who is protected by thetermsof a civil protective order
issued under |C 34-26-5.

f Deatented - tndinvad ol
U CU arvidoa—,

COMMENTARY

ThisSection clarifiesthat a“ protected person” isonewho iscovered by thetermsof thecivil
protective order, even though that person may not be the actual petitioner.

|C 34-6-2-121.6 (AMENDED).

(a) “Protection order”, (or “order for protection”) for purposes of sections48.5, 121.4, and 130.7
of this chapter and 1C 34-26-25—5, means an injunction or other order, issued by atribunal of the
issuing state or Indian tribe, to prevent an individual from:

(1) engaging in violent or threatening acts againgt;

(2) engaging in harassment of;

(3) engaging in contact or communication with; or

(4) being in physical proximity to;
another person, including temporary and final ordersissued by civil and criminal courts.
(b) Theterm does not include asupport or child custody order issued under the dissolution and child
custody laws of a state or Indian tribe, except to the extent that the order qualifies as a protective
order under subsection (a) and is entitled to full faith and credit under a federal law other than 18
U.S.C. 2265.
(c) Theterm appliesto an order regardless of whether the order is obtained by filing an independent
action or as apendente lite order in another proceeding if any civil order wasissued in response to
acomplaint, petition, or motion filed by or on behalf of a person seeking protection.

|C 34-6-2-123 (AMENDED).

“Public employee”, for purposes of IC 34-13-2, IC 34-13-3, and I1C 34-13-4, aneHE-34-26-2.5; has
the meaning set forth in section 38 of this chapter.

|C 34-6-2-130.7 (AMENDED).



“Respondent”, for purposesof section 86.4 of thischapter and | C 34-26-2-5--5, meanstheindividual
against whom the enforcement of a protection order is sought.

|C 34-6-2-138 (AM ENDED).

“Sheriff”:
2 (1) for purposes of IC 34-47-4, means the sheriff of the county in which a court
issues swrit of attachment under |C 34-47-4 (or |C 34-4-9 before its repeal).

|C 34-6-2-140 (AMENDED).
“State”:
(2) for purposes of IC 34-13-3 means Indiana and its state agencies; and
(2) for purposesof sections48.5and 71.7 of thischapter and | C 34-26-25--5, hasthe
meaning set forth in IC 1-1-4-5.
|C 34-6-2-144.2 (AMENDED).

“Tribunal”, for purposes of sections 48.5 and 121.6 of this chapter and IC 34-26-25--5, means a
court, agency, or other entity authorized by law to issue or modify a protection order.

| C 34-26-2 (the entire chapter) (REPEALED).













COMMENTARY

The Committee recommends this section be repealed. The family and domestic violence
portions of 1C 34-26-2 are covered in 1C 34-26-5.

| C 34-26-2.5 (the entire chapter) (REPEALED).










COMMENTARY

The Committee is recommending that this section be repealed, since this subject matter is
covered in |C 34-26-5-14.



APPENDIX 5

NECESSARY AMENDMENTSTO TITLE 350F THE INDIANA CODE

|C 35-33-1-1 (AMENDED).

(a) A law enforcement officer may arrest a person when the officer has:

(1) awarrant commanding that the person be arrested;

(2) probable cause to believe the person has committed or attempted to commit, or is
committing or attempting to commit, afelony;

(3) probable cause to believe that the person has violated the provisions of 1C 9-26-1-
1(2),1C9-26-1-1(2), IC 9-26-1-2(1), IC 9-26-1-2(2), IC 9-26-1-3,1C 9-26-1-4, or IC
9-30-5;

(4) probable cause to believe the person is committing or attempting to commit a
misdemeanor in the officer’ s presence;

5 probable cause to believe the person has committed a battery resultlng |n bodily

8y (6) probable cause to belleve that the person V|olated IC 35- 47 2-1 (carryi ng a
handgun without alicense) or IC 35-47-2-22 (counterfeit handgun license); or
€9 (7) probable cause to believe that the person is violating or has violated an order
issued under 1C 35-50-7.
(b) A person who:
(1) isemployed full time as afederal enforcement officer;
(2) is empowered to effect an arrest with or without warrant for a violation of the
United States Code; and
(3) isauthorized to carry firearmsin the performance of the person’s duties;

may act asan officer for the arrest of offendersagainst thelaws of this state where the person

reasonably believes that afelony has been or is about to be committed or attempted in the

person’ s presence.

C (c) A law enforcement officer shall arrest a person when the officer has
d probablecauseto believethe person violated | C 35-46-1-15.1 (invasion of privacy).

e (d) (1) A law enfor cement officer responding to the scene of an alleged crime
involving domestic or family violence (as defined in |C 35-41-1-6.5), shall use all
means within reason to prevent further violence, including, but not limited to:

f (A) confiscating firearms, deadly weapons, and ammunition as described below;

g (B)transporting or obtaining transportation for the alleged victim and any child(ren) to
a designated safe place to meet with a domestic violence counselor, local family member,
or friend;

h (C)assistingthealleged victim in removingtoiletries, medication, and necessary clothing;
and,



i (D) givingthealleged victim immediate and written notice of therightsenumeratedin IC

35-40

(2) A law enfor cement officer may confiscate and remove any
firearms, ammunition, and deadly weapons from the scene if:

I (A)thelaw enforcement officer has probable cause to believe that an act of domestic or
family violence has occurred; and

m (B) thelaw enforcement officer has observed thefirearm, ammunition, or deadly weapon
on the scene during the response.

(€)

()

If afirearm, deadly weapon, or ammunition isremoved from the scene under

subsection (d) of thissection, the law enfor cement officer shall:

(1) provide the owner of the firearm, ammunition, or deadly weapon
information on the process for retaking possession of the item(s); and

(2) provide for the safe storage of the firearm during the pendency of any
proceeding related to the alleged act of domestic or family violence.

At the conclusion of a proceeding on the alleged act of domestic or family

violence, the defendant/owner of the confiscated firearm, deadly weapon, or

ammunition may seek, by written motion exactly describingeach item, toretake
possession of theitem(s). Thecourt in which the proceeding on the alleged act
of domestic or family violence is heard shall conduct a hearing on the
defendant/owner’ srequest for return of the confiscated item(s). Thecourt shall
conduct thehearing within fifteen (15) daysof theconclusion of the proceeding.

The court shall provide written notice of the hearing to the alleged victim of

domestic or family violence, the prosecuting attor ney, and the law enfor cement

agency which has control of the firearm, ammunition, or deadly weapon. The
scope of the hearing shall belimited to:

(1) establishing whether the defendant/owner issubject to any state or federal
law or court order that precludesthe person from owning or possessing
afirearm, ammunition, or deadly weapon; and,

(2) whether the defendant/owner continues to represent a credible threat to
either the safety of the alleged victim, or to the publicin general.

(g) If thecourt findsthat the defendant/owner isnot subject to any state

or federal law or court order precluding the ownership or possession of
firearms,ammunition, or deadly weapons, and if thecourt findsthat nocredible
threat exists, thecourt shall issueawritten order directing thelaw enfor cement
agency toreturn therequested property to the defendant/owner.

(h) Law enfor cement agencies shall not release firearms and ammunition

and specified deadly weaponswithout a court order granting such release. The
law enfor cement agency may chargethe defendant/owner areasonable feefor
the storage of any firearms, ammunition, and specified deadly weapons taken
pursuant to either this statute or a court order. The fee shall not exceed the
actual cost incurred by the law enforcement agency for the storage of the
item(s).

(i) No law enforcement agency shall be held liable for alleged damage or
deterioration dueto storageor transportation to any firear ms, ammunition, or deadly
weapons held by a law enforcement agency, so long asdue careis used.

() Any act or omission of a law enforcement officer rendering emergency
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careor assistanceto an alleged victim of domestic or family violenceincluding, but not
limited to, transportation, shall not imposecivil liability on thelaw enfor cement officer
or the law enfor cement officer’s supervisors or employer if the care or assistance is
rendered in good faith, unless the act or omission is a result of gross negligence or
willful misconduct.

COMMENTARY

The Committee proposes three substantive changes to Indiana's arrest law, and one
ministerial change. First, the Committee suggests the language allowing officers to require an
affidavit before arresting for a Battery or Domestic Battery not committed in their presence be
deleted. Thislanguagehasbeen part of Indiana’ sprobable cause/warrantlessarrest statutesince July
1, 1985, when that subsection was enacted. However, the Committee believes that, not only isthe
language superfluous, it alsoworksasadeterrent to arrest. Many victimadvocatesinthisfield relate
incidentsin which acomplainant istoo frightened by the suspect to want to sign an affidavit causing
the suspect’ s arrest—the abuser will most certainly see the victim as the reason for the arrest, thus
subjecting the victim to further violence, harassment, threats, intimidation, and injury. The
Committee also believes this language singles out victims of Battery and Domestic Battery for
unequal treatment under law—surely a result not intended by the Legislature. In no other area of
criminal jurisprudence does Indianarequire a civilian, often the actual victim of the crime, to take
special action asaprerequisitefor an arrest. The probable cause/warrantlessarrest for misdemeanor
battery isnolonger theradical new concept it wasin 1985—Indiana slaw enforcement officershave
beenworking withit for sixteen yearsnow—and Indiana s General Assembly has, throughtheyears,
expanded the list of misdemeanor crimes for which an officer may arrest based on probable cause,
without the warrant requirement. The General Assembly should remove the affidavit language
because it is not legally necessary, and because it acts as an impediment to arrest and the equal
enforcement of laws and protection of citizens.

The ministerial change the Committee proposes isto eliminate the Stalking crime from the
list of misdemeanors for which an officer may arrest based on probable cause. Stalking was
originally a misdemeanor in Indiana, but it has been a felony since the late 1990's. Warrantless
arrests for felonies are authorized by Subsection (a) (2).

The Committee proposes that Indiana have a mandatory warrantless arrest law for
violations of court orders to protect individuals from domestic or family violence or
contact—Invasion of Privacy. The drafters of the Model Code also recommend alaw of thistype.
Research suggests that swift and certain sanctions best deter perpetrators. Further support for the
mandate stems from the conclusion of experts in the field that victims may refrain from seeking
justicesystemintervention if perpetratorsviolate orderswithimpunity (Family Violence Prevention
Fund, 1991). The drafters of the Model Code explicitly rejected the option of merely authorizing
warrantless arrest for violations of orders for protection in favor of mandatory arrest for several
reasons. Foremost, the perpetrator of domestic or family violence who isthe subject of an order for
protection has been notified clearly that the court and the community will not tolerate further
violence, and will hold violators accountable. Arrest protects the integrity of judicial process. In
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addition, the deterrent and protective powers of civil orders of protection are reinforced by the
mandate to arrest for aviolation. Model Code on Domestic and Family Violence, NCJFCJ (1994).

Therisk of life-imperiling danger posed by perpetrators al so appears to be heightened at the
time victims separate from batterers (Mahoney, 1992; Browne, 1987) and seek court assistance in
achieving safety (Sonkin et al., 1985), it is imperative for the justice system to use its full
enforcement powers. Only the respondent is subject to arrest for any violation of an enumerated
provision. Asamatter of law and policy, persons not constrained by ordersfor protection may not
be penalized for any departure from an order by which they are not bound. All violations of a court
order subject aviolator to contempt proceedings, and sanctions, but I1C 35-46-1-15.1 (Invasion of
Privacy) enumeratesthoseviolationsof civil protectiveordersthat arecrimes. Themandateto arrest
in 1C 35-33-1-1 islimited to the crime of Invasion of Privacy. A suspect may not be arrested until
a law enforcement officer has verified the existence of a facialy valid order. Model Code on
Domestic and Family Violence, NCIFCJ (1994).

Research in this area indicates that women who seek civil protection orders usually do so
after they have actually experienced violence (asopposed to amerethreat of violence), meaning that
many respondents are people who have aready demonstrated that they can be abusive and violent.
Researchers have concluded that the incident which led to the petitioner requesting court assistance
in theform of acivil protective order “simply represented the point at which the woman decided to
seek help and did not measure the general level of violencein therelationship”, and also that “[t]he
duration of abuse in the relationship bore no relationship to the probability of abuse following a
restraining order.” (Harrell et al., 1993, p.58.) Most significantly for this section, researchers have
also found that, “ although men named in restraining orders continue their abuse, they arelesslikely
to commit acts of serious violence when an arrest has been made. Thislends support to aggressive
arrest policies and their impact in reducing the level of violence, if not deterring abuse altogether.”
(Harrell et al., 1993, p.59.)

The magjority of abusive partners have a criminal record—sixty-five percent (65%) of the
respondents in one study had a prior criminal arrest history (Keilitz et al., 1997, p. xi). “These
chargesconsisted of avariety of offensesincluding violent crime (domestic violence, simple assaullt,
other violence and weapons charges), drug and al cohol-rel ated crimes (drug and DUI offenses), and
other categories of crimes (property, traffic and miscellaneous offenses). Of the 129 respondents
with any history of violent crime, 109 had prior arrests for violent crimes other than domestic
violence. Thesefindingsare generally consistent with astudy conducted in Quincy, Massachusetts,
that found that ‘80 percent of abusers have prior criminal histories...and half have prior violence
records” (Keilitz et al., 1997, p. xi, citing M. Schachere, “STOP Grants Training Conferences
Highlight Successful Strategies,” National Bulletin on Domestic Violence Prevention, Vol. 1,
December, 1995).

When measuring the effectiveness of civil protective orders in deterring future violence,
Keilitz et al. found that, “...the participants whose abusers had a higher number of arreststended to
report agreater number of problems with the protection order...the participants whose abusers had
at least one arrest for aviolent crime other than domestic violence were more likely to experience
a greater number of problems with the protection order. The second relationship between
respondents’ criminal record[s] and problems related to protection ordersis stronger than thefirst.
These findings indicate that protection orders obtained against respondents with a criminal history
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are less likely to be effective in deterring future violence or avoiding other problems than those
obtained against respondents without such a history. Because protection orders provide petitioners
with less protection against respondents with a high number of arrests, and more specificaly with
a history of violent crime, the need for aggressive criminal prosecution policies becomes more
critical. Criminal prosecution of such individuals may be required to curb their abusive behavior.
Reliance on aprotection [order] asthe soleintervention in these cases may not be the most effective
deterrence against further abuse (Kellitz, et al., 1997, p.43, emphasis added).

Finaly, the Committeeisrecommending that the IndianaGeneral Assembly clearly andfully
empower law enforcement officers to confiscate firearms, deadly weapons, and ammunition from
the scene of aleged incidents of domestic or family violence when probable cause exists. The extent
of lethal family violence involving firearmsiswell-documented. For example, in 1996, 65% of all
“intimate murders’ were committed with a firearm. Greenfeld, Lawrence A. et al., Violence by
Intimates; Analysisof Data on Crimes by Current or Former Spouses, Boyfriends, and Girlfriends.
(NCJ167237, March, 1998). And, “[a]ccording to the FBI’'s Supplemental Homicide Reportsin
1992, 62% of the murder victims known to have been killed by intimates were shot to
death...Firearmswere most frequently used to kill—wives and ex-wives (69%); husbands and ex-
husbands (61%); girlfriends (60%). Boyfriends were more often killed with knives (54%) than
firearms (41%)...For all types of victims killed by firearms, most are killed by handguns. Over
three-quartersof thefirearmsused to kill intimateswere handguns. Wivesand girlfriendsweremore
likely than other types of victims to have been killed by shotguns.” U.S. Department of Justice,
Bureau of Justice Statistics: Violence between Intimates. (NCJ-149259, November, 1994).

Theproposed languageisahybrid of two states’ statutory schemes, those of New Hampshire
and Maryland; however, many states currently empower their |aw enforcement officersto confiscate
firearmsfor safekeeping. Therelevant Maryland statute can be found in the Maryland Code, Family
Law Article, 84-511. The New Hampshire statutesare: N.H. Rev. Stat. Title X1, 88173-B:5, 10, and
12.

|C 35-38-1-7.1 (AMENDED).

(a) In determining what sentence to impose for a crime, the court shall consider:

(2) therisk that the person will commit another crime;

(2) the nature and circumstances of the crime committed,;

(3) the person’s:
(A) prior criminal record,;
(B) character; and
(C) condition;

(1) whether the victim of the crime was less than twelve (12) years of age or at |least sixty-
five (65) years of age;

(2) whether the person committed the offense in the presence or within hearing of a person
who is less than eighteen (18) years of age who was not the victim of the offense;

(3) whether the person violated aprotective order issued against the person under: (A)IC 31-
15, or IC 31-16;for 1C 31-1-11.5 before tts their repedy: or,
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(B)IC 34-26-2 for IC 34-4-5.1 before tts their repealy; ane-or ,-

(C)IC 34-26-5; and,

(4) any oral or written statement made by a victim of the crime.

(b) The court may consider the following factors as aggravating circumstances or as favoring
imposing consecutive terms of imprisonment:

(1) The person has recently violated the conditions of any probation, parole, or pardon
granted to the person.

(2) The person has a history of criminal or delinquent activity.

(3) Thepersonisinneed of correctional or rehabilitative treatment that can best be provided
by commitment to a pena facility.

(4) Imposition of a reduced sentence or suspension of the sentence and the imposition of
probation would depreciate the seriousness of the crime.

(5) Thevictim of the crimeswas|essthan twelve (12) years of age or at |east sixty-five (65)
years of age.

(6) The victim of the crime was mentally or physically infirm.

(7) The person committed aforcible felony while wearing a garment designed to resist the
penetration of abullet.

(8) The person committed a sex crime listed in subsection (e) and:

(A)the crime created an epidemiologically demonstrated risk of transmission of the
human immunodeficiency virus (HIV) and involved the sex organ of one (1) person
and the mouth, anus, or sex organ of another person;

(B) the person had knowledge that the person was a carrier of HIV; and

(C) the person had received risk counseling as described in subsection (g).

(1) Theperson committed an offenserelated to controlled substanceslisted in subsection (f)
if:

(A) the offense involved:

(i) the delivery by any person to another person; or

(i1) the use by any person on another person;

of a contaminated sharp (as defined in IC 16-41-16-2) or other paraphernalia that
createsan epidemiologically demonstrated risk of transmission of HIV by involving
percutaneous contact;

(B)the person had knowledge that the person was a carrier of the human
immunodeficiency virus (HIV); and

(C) the person had received risk counseling as described in subsection (g).

(1) The person committed an offense in an area of a consolidated or second class city that
isdesignated asapublic saf ety improvement areaby theIndianacriminal justiceinstitute
under 1C 36-8-19.5.

(2) Theinjury to or death of the victim of the crime wasthe result of shaken baby syndrome
(as defined in IC 16-41-40-2).

(3) Before commission of the crime, the person administrated to the victim of the crime,
without the victim’s knowledge, a sedating drug or a drug that had a hypnotic effect on
the victim, or the person had knowledge that such a drug had been administered to the
victim without the victim’s knowledge.

(4) The person:

(A) committed trafficking with an inmate under 1C 35-44-3-9; and

(B) is an employee of the penal facility.
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(1) The person committed the offense in the presence or within hearing of a person who is
less than eighteen (18) years of age who was not the victim of the offense.

(c) The court may consider the following factors as mitigating circumstances or as favoring
suspending the sentence and imposing probation:

(1) The crime neither caused nor threatened serious harm to persons or property, or the
person did not contemplate that it would do so.

(2) The crime was the result of circumstances unlikely to recur.

(3) Thevictim of the crime induced or facilitated the offense.

(4) There are substantial grounds tending to excuse or justify the crime, though failing to
establish a defense.

(5) The person acted under strong provocation.

(6) Theperson hasno history of delinquency or criminal activity, or the person hasled alaw-
abiding life for a substantial period before commission of the crime.

(7) The personislikely to respond affirmatively to probation or short term imprisonment.

(8) The character and attitudes of the person indicate that the person is unlikely to commit
another crime.

(9) The person has made or will make restitution to the victim of the crime for the injury,
damage, or loss sustained.

(10)  Imprisonment of the person will result in undue hardship to the person or to the
dependents of the person.

(11) Thepersonwasconvicted of acrimeinvolving the use of force against aperson who
had repeatedly inflicted physical or sexual abuse upon the convicted person and evidence
showsthat the convicted person suffered from the effects of battery asaresult of the past
course of conduct of the individual who is the victim of the crime for which the person
was convicted.

(d) Thecriterialisted in subsections (b) and (c) do not limit the matters that the court may consider
in determining the sentence.
(e) For the purposes of this article, the following crimes are considered sex crimes:

(1) Rape (IC 35-42-4-1).

(2) Criminal deviate conduct (1C 35-42-4-2).

(3) Child molesting (1C 35-42-4-3).

(4) Child seduction (1C 35-42-4-7).

(5) Prostitution (IC 35-45-4-2).

(6) Patronizing a prostitute (IC 35-45-4-3).

(7) Incest (IC 35-46-1-3).

(8) Sexual misconduct with aminor under |C 35-42-4-9(a).

(f) For the purposes of thisarticle, thefollowing crimesare considered offensesrelated to controlled
substances:

(1) Dealinginor manufacturing cocaine, anarcotic drug, or methamphetamine (1C 35-48-4-
1.

(2) Dedling inaschedulel, II, or 11 controlled substance (1C 35-48-4-2).

(3) Dedling in aschedule 1V controlled substance (IC 35-48-4-3).

(4) Dedling in aschedule V controlled substance (1C 35-48-4-4).

(5) Possession of cocaine, a narcotic drug, or methamphetamine (1C 35-48-4-6).

(6) Possession of a controlled substance (IC 35-48-4-7).

(7) Dedling in paraphernalia (1C 35-48-4-8.5).

(8) Possession of paraphernalia (1C 35-48-4-8.3).
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(9) Offensesrelating to registration (IC 35-48-4-14).
(g) For the purposes of this section, a person received risk counseling if the person had been:
(2) notifiedin person or inwriting that tests have confirmed the presence of antibodiesto the
human immunodeficiency virus (HIV) in the person’s blood; and
(2) warned of the behavior that can transmit HIV.

COMMENTARY

The Committee incorporates the proposed changesto the civil protective order statute into
the sentencing statute.

|C 35-41-1-6.5 (NEW) “ Crimeinvolving domestic or family violence.”

A “crimeinvolving domestic or family violence” occurswhen a family or household
member commits, attemptsto commit, and/or conspirestocommit oneor mor eof thefollowing
crimes against another family or household member :

(1) Homicide Offenses as defined in Article 42, Chapter 1,

(2) Battery and Related Offenses as defined in Article 42, Chapter 2;

(3) Kidnapping—Confinement as defined in Article 42,Chapter 3;

(4) Sex Crimesasdefined in Article 42, Chapter 4;

(5) Robbery asdefined in Article 42, Chapter 5;

(6) Arson—Mischief asdefined in Article 43, Chapter 1,

(7) Burglary—Trespass asdefined in Article 43, Chapter 2;

(8) Disorderly Conduct asdefined in Article 45, Chapter 1,

(9) Intimidation and Harassment as defined in Article 45, Chapter 2;

(10) Voyeurism asdefined in Article 45, Chapter 4;

(11) Stalking asdefined in Article 45, Chapter 10; and,

(12) Offenses Against the Family as defined in Article 46, Chapter 1, Sections 2

through 8, 12, and 15.1.

COMMENTARY

This section enumerates the range of criminal conduct employed by many perpetrators of
domestic or family violence. The Committee offers this detailed list to underscore the breadth of
violent crimes and fear-inducing or harmful conduct undertaken by perpetrators of domestic or
family violence. Model Code on Domestic and Family Violence, NCJFCJ (1994).

|C 35-41-1-10.6 (NEW). “ Family or household member.”

“Family or household member” includes:
(1) adultsor minorswho arecurrent or former spouses,
(2) adults or minorswho are dating or who have dated;
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(3) adultsor minorswho areengaged in or who haveengaged in a sexual relationship;

(4) adultsor minorswho arerelated by blood or adoption;

(5) adultsor minorswho arerelated or formerly related by marriage;

(6) personswho have a child in common; and,

(7) minor children of a person in a relationship that is described in paragraphs (1)
through (6).

COMMENTARY

It is important to maintain consistent terminology and definitions throughout the Indiana
Code. Logicaly, the definition of family violence should not differ from that found in Title 31
(family and juvenilelaw) to Title 34 (civil law) to Title 35 (criminal law). Therefore, the Committee
isadding the definition of “family or household member” to the “Definitions’ section of 1C 35-41,
and modifying the crime of domestic battery to provide internal consistency with Titles 31 and 34.

|C 35-42-2-1.3. Domestic battery (AMENDED).

A person who knowingly or intentionally touches a person who:
(1) isor was a spouse of the other person;
(2) isor wasliving asif a spouse of the other person; or
(3) has achild in common with the other person;
in arude, insolent, or angry manner thatresuttsti-bodiy-thjtry-tothe-person describeeHn
subdivisten(),{2);er-(3) commits domestic battery, a Class B misdemeanor. However, the
offenseis:
(a) a Class A misdemeanor if it results in bodily injury to the person described in

subdivision (1), (2), or (3);

(b) aClass D felony if it resultsin bodily injury to the other person, and if the person
who commitsthe domestic battery has aprevious, unrelated conviction under this section
(or IC 35-42-2-1 (a)(2)(E) beforeitsrepeal, or this section beforeits amendment).

COMMENTARY

The severity levels of the crime of domestic battery should be parallel to those of
battery—thus, the Committeeis proposing the creation of the new crime of domestic battery, aClass
B misdemeanor, for those instances when a person batters an intimate partner (as defined by federal
law, for purposes of the Gun Control Act, in 18 U.S.C. § 921 (a) (32)—a different definition of
“intimate partner” from that found in the full faith and credit section of the United States Code) but
does not injure the victim. Thisis an important distinction because, since 1996, one who has been
convicted of a misdemeanor crime of domestic violence has been disqualified from possessing a
firearm or ammunition under the Lautenberg Amendment to the federal Gun Control Act of 1968,
found at 18 U.S.C. § 922 (g) (9) (“[i]t shall be unlawful for any person...who has been convictedin
any court of amisdemeanor crime of domestic violence, to ship or transport in interstate or foreign
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commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any
firearm or ammunition which has been shipped or transported in interstate or foreign commerce.”)

A “misdemeanor crime of domestic violence” is defined in relevant part as, “...an offense
that—(i) is a misdemeanor under Federal or State law; and (ii) has, as an element, the use or
attempted use of physical force, or the threatened use of a deadly weapon [such as Pointing a
Firearm, aclass A misdemeanor in Indianaif the firearm in question is not loaded], committed by
acurrent or former spouse, parent, or guardian of the victim, by a person with whom the victim
shares a child in common, by a person who is cohabiting with or has cohabited with the victim as
aspouse, parent, or guardian, or by aperson similarly situated to aspouse, parent, or guardian of the
victim.” 18U.S.C. 8921 (a) (33) (A). Obviously, thefederal definition doesnot requirebodily injury
to the victim as an element of the misdemeanor in question.

|C 35-45-10-5 (AM ENDED).

(a) A person who stalks another person commits stalking, a Class D felony.
(b) The offenseisaClass C felony if at least one (1) of the following applies:

(1) A person:

(A) stalks avictim; and

(B) makes an explicit or an implicit threat with the intent to place the victim in
reasonable fear of:

() sexual battery (as defined in 1C 35-42-4-8);
(I1) serious bodily injury; or
(11 death.

(1) A protective order to prevent domestic or family violence, or a no-contact order, or
other judicial order under any of the following statutes has been issued by the court to
protect the same victim or victims from the person and the person has been given actual
notice of the order:

(A)1C 31-15/IC 34-26-5, 3116, IC 31-17/I C 34-26-5, or IC 31-1-11.5and I C 31-16
before ttstheir repeal (dissolution of marriage, legal separation, child support, and
child custody).

(B) IC 31-34, IC 31-37, or IC 31-6-4 before its repeal (delinquent children and children

in need of services).

(C) IC 31-32 or IC 31-6-7 before its repeal (procedure in juvenile court).

(D)IC 34-26-50r 1C 34-26-2 or IC 34-4-5.1 beforettstheir repeal (protective order to
prevent abuse).

(E) IC 34-26-6 (wor kplace violence restraining orders).

(1) The person’'s stalking of another person violates an no-contact order issued as a
condition of pretrial release, including release on bail or personal recognizance, or
pretria diversion thatordersthepersortotefratfromany directorthdirectcontactwith
anotherperson if the person has been given actual notice of the order.

(2) The person’'s stalking of another person violates an no-contact order issued as a

condition of probation thaterdersthepersortorefratfronrany cirector indirectcontact
with-anether-person if the person has been given actual notice of the order.



(3) The person’s stalking of another person violates a protective order issued under |C 31-
14-16/1 C 34-26-5 in apaternity action, if the person has been given actual notice of the
order.

(4) The person’s stalking of another person violates an order issued in another state that is
substantially ssimilar to an order described in subdivisions (2) through (5) if the person
has been given actual notice of the order.

(5) The person’s stalking of another person violates an order that is substantialy similar to
an order described in subdivisions (2) through (5) and isissued by an Indian:

(A)tribe;

(B) band;

(C) pueblo;

(D) nation; or

(E) organized group or community, including an Alaska Native village or regional
or village corporation as defined in or established under the Alaska Native
Claims Settlement Act (43 U.S.C. 1601 et seq.);

that is recognized as eligible for the specia programs and services provided by the

United States to Indians because of their special status as Indiansif the persons had

been given actual notice of the order.

(2) A criminal complaint of stalking that concerns an act by the person against

the same victim or victimsis pending in acourt and the person has been given actual notice

of the complaint.

(b) The offenseisaClass B felony if:

(1) the act or acts were committed while the person was armed with a deadly weapon; or

(2) the person hasan unrelated conviction for an offense under this section against the same
victim or victims.

(b) Notwithstanding subsection (a), the court may enter judgment of conviction of a Class A
misdemeanor and sentence accordingly if the court findsmitigating circumstances. Thecourt
may consider the mitigating circumstancesin IC 35-38-1-7.1 (C) in making adetermination
under this subsection. However, the criteria listed in IC 35-38-1-7.1 (C) do not limit the
matters the court may consider in making its determination.

(c) Notwithstanding subsection (b), the court may enter judgment of conviction of a Class D
felony and sentence accordingly if the court finds mitigating circumstances. The court may
consider themitigating circumstancesin | C 35-38-1-7.1 (C) in making adetermination under
this subsection. However, thecriterialistedin | C 35-38-1-7.1 (C) do not limit the mattersthe
court may consider in making its decision.

COMMENTARY
The Committee incorporates the proposed changes in the civil protective order statute, and
changes to the names used for orders, into the Class C felony stalking enhancement.

|C 35-46-1-15.1 (AMENDED).

(a) A person who knowingly or intentionally violates:
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(1) aprotective order issued under: | C 34-26-5 (or A I1C 34-26-2-12(H){A)-1 et seq., or IC
34-4-5.1-(5a{H){A)-1 et seq. before ttstheir reped, if the order involved a family or

household member) @%@f&f&ﬁ&%&%@@h&o&ﬁe@m&

(2) an emergeney ex parte protectrve order |ssued under IC 34- 26-5 (or an emer gency
order issued under IC 34-26-2- 6(—1&—t63=4—26-—2=6(—2)—oH%34—26%6@)1et seq., or IC 34-
; -1 et seq. beforetts
therr reped, if the order |nvoIved a famrly or household member) Hﬂet—orders the

pursuant to | C 34-26-6;

(4) anno-contact order inadispositional decreeissued under: 1C 31-34-20-1, IC 31-37-19-1
or t&31-3719-5-6; (or, IC 31-6-4-15.4 or t&31-6-4-15:9 -15.9 before their repeal) ; or an
order |ssued under IC 31 32 13(orIC 31 6-7- 14 beforerts repeal )thetrerders—theﬁereonte

(5) an no-contact order issued asacondition of pretrial release, including release on bail or

personal recognizance, or pretrial diversion thatordersthepersorrto refrat-from-any-direct

orthdtrect-contact-with-anotherperson,;
(6) an no- contact order issued as acondrtron of probatron that-orderstheperson torefran

7 aprotectrve order to prevent domestic or famrly vroIence issued under IC 31-15-5/IC
34-26 5 (or IC31 16 5or IC31-1 11. 5 8—2 beforetherr repeal }thetrerdersthefeaaendent

(8) a protectrve order |ssued under IC 31-14-16/I C 34-26 5inapaternity aotron
(9) ano-contact order issued under |C 31-34-17 inachild in need of services proceeding or

under IC 31-37-16 in ajuveniledelinquency proceeding, that orderstherespondenttotefran
fromhaving-director-thdirect contact- withra ehid,;
(10) an order issued in another state that is substantially similar to an order described in
subdivisions (1) through (9); or,
(11) an order that is substantially similar to an order described in subdivisions (1) through
(9) and isissued by an Indian:
(A)tribe;
(B) band;
(C) pueblo;
(D) nation; or
(E) organized group or community, including an Alaska Native village or regional
or village corporation as defined in or established under the Alaska Native
Claims Settlement Act (43 U.S.C. 1601 et seq.);
that is recognized as eligible for the specia programs and services provided by the
United States to Indians because of their specia status as Indians;




commits invasion of privacy, a Class B A misdemeanor. However, the offense is a Class A
misdemeaner D felony if the person has a prior unrelated conviction for an offense under this
section.
(b) In addition to any other penalty imposed for conviction of a Class A+ntsdemeanot D
felony under this section, if the violation of the protective order results in bodily injury to the
petitioner, the court shall order the defendant to be imprisoned for five (5) days. A five (5) day
sentence under this subsection may not be suspended. The court may require the defendant to serve
the five (5) day term of imprisonment in an appropriate facility at whatever time or intervals,
consecutive or intermittent, the court determines to be appropriate. However:

(2) at least forty-eight (48) hours of the sentence must be served consecutively; and

(2) the entire five (5) day sentence must be served within six (6) months after the date of

sentencing.

(c)Notwithstanding 1C 35-50-6, a person does not earn credit time while serving afive (5)
day sentence under subsection (b).

COMMENTARY

The Committee incorporates the proposed changes to the civil protective order statute into
thecrimeof invasion of privacy. Thegoal of the Committeeisto ultimately simplify the enforcement
of civil protective orders, by consolidating the civil orders to prevent domestic or family violence
into one statute (1C 34-26-5), availablefor paternity cases, dissolution cases, legal separation cases,
and*“original”, domestic civil protectiveorder cases. Also, theamendmentsclarify thenomenclature;
in other words, Indianawill have “protective orders’ and “no-contact orders’—issued in criminal
cases, C.H.I.N.S. matters, delinquency cases, and other juvenile proceedings.

The members of the Committee also believe that a crime involving the violation of a court

order (Invasion of Privacy) is, by its nature, so serious as to warrant being a Class A misdemeanor,
with arecidivist enhancement to a Class D felony.

|C 35-46-1-20 (AMENDED).
A law enforcement officer shall enforce aforeign protection order (asdefined in 1C 34-6-2-48.5) in
conformity with the proceduresin IC 34-26-25-16 -5-14.
35-47-4-6 (NEW). Possession of firearm or ammunition by domestic violenceoffender.
(&) As used in this section, “domestic violence offender” means a person who has been
convicted of acrimeinvolving domestic or family violenceasdefined in | C 35-41-1-6.5,
or aperson whoisarespondent subject to aprotection order issued under | C 34-26-5.

(b) A domestic violence offender who knowingly possessesa firearm or ammunition commits
aClass C felony.

COMMENTARY
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The Committee is recommending the Indianalegislature pass a state law comparable to the
federal law, just asit did when enacting | C 35-47-4-5 as a Class C felony, the crime of “ possession
of afirearm by a serious violent felon”. The federal government cannot, and does not, prosecute
every violation of 18 U.S.C. § 922 (d). That is why Indiana created the crime relating to violent
felons in possession of firearms. The same rationale applies to the domestic violence disqualifiers
under 18 U.S.C. 88 922 (d) (8) and (9). A person who is a domestic violence offender under this
section has already demonstrated a propensity to victimize others—family members, children,
intimate partners. That person should not be in possession of a firearm or ammunition, a fact
recognized by Congress. Indianashould givelocal prosecutorsand law enforcement of ficersanother
tool to help ensure the safety of victims of family violence.



Rule 65.

APPENDIX 6

PROPOSED CHANGE TO TRIAL RULE 65(E)

Injunctions
(E) Temporary Restraining Orders—Domestic Relations Cases.

Partieswishing protection from domestic or family violencein Domestic Relations
cases shall petition the court pursuant to |C 34-26-5. Subject to the provisions set
forth in this paragraph, in an action for dissolution of marriage, separation, or child
support, the court may issuea Temporary Restraining Order, without hearing or security,
if either party filesaverified petition alleging an injury would result to the moving party
if no immediate order were issued.

(1) Joint Order. If thecourt findsthat an order shall be entered under this paragraph, the
court may enjoin both parties from:

(a) transferring, encumbering, concealing, selling or otherwisedisposing of any joint
property of the parties or asset of the marriage except in the usual course of
business or for the necessities of life, without the written consent of the parties
of the permission of the court; and/or

(b) removing any child of the parties then residing in the State of Indianafrom the
State with the intent to deprive the court of jurisdiction over such child without
the prior written consent of al parties or the permission of the court.

(1) Separate Order Required. In the event a party seeks to enjoin by a temporary
restraining order the non-moving party from abusing, harassing, or disturbing the
peace of ;-ercommitting-abattery-en the petitioning party or any child or step-child
of the parties, or exclude the non-moving party from the family dwelling, the
dwelling of the non-moving party, or any other place, and the court determines that
an order shall be issued, such order shall be addressed to one person. A joint or
mutual restraining erprotectiveorder shall not beissued. If both partiesallegeinjury,
they shall do so by separate petitions. The trial court shall review each petition
separately and grant or deny each petition on its individual merits. In the event the
trial court finds cause to grant both petitions, it shall do so by separate orders.

(2) Effect of Order. An order entered under this paragraph is automatically effective
upon service. Such ordersare enforceable by all remedies provided by law including

contempt. Once issued, such orders remain in effect until the entry of a decree or
final order or until modified or dissolved by the court.

COMMENTARY
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Trial Rule 65(E) provides courts an opportunity to address certain problems and incivility
in connection with Domestic Relations cases; however, a Temporary Restraining Order (TRO)
should not be used instead of a Civil Protective Order to prevent domestic or family violenceissued
under IC 34-26-5. A TRO may be enforced by civil contempt within the Domestic Relations case
and violationswill not be abasisfor criminal prosecution as Invasion of Privacy under |C 35-46-1-
15.1. If the facts and circumstances of a Domestic Relations case involve issues of family and
domestic violence, a petition for a Civil Protective Order under |C 34-26-5 should be utilized. If
TRO'’ s concerning other domestic relationsissues are ordered, they are to be ordered separately, in
additiontothe Civil Protective Order. Only the Civil Protective Order will beenforced by acrimina
proceeding and be supported by federal gun laws, the Violence Against Women Acts, and federal
full faith and credit laws. Unlike Civil Protective Orders, TRO’s will not be placed in a State
Registry, IDACS, or NCIC.

APPENDIX7

WORKPLACE VIOLENCE RESTRAINING ORDER ACT

34-26-6-1. Workplace Violence Restraining Orders.

(a) Any employer, whose employee has suffer ed unlawful violenceor acrediblethreat
of violencefrom any individual, that can reasonably be construed to becarried out or
tohavebeen carried out at thewor kplace, may seek atemporary restrainingorder and
an injunction on behalf of the employee prohibiting further unlawful violence or
threats of violence by that individual.

(b) For the purposes of this section:

(1) " Unlawful violence" isany Battery or Stalking as prohibited in
| C 35-42-2 and | C 35-45-10, but shall not include lawful acts of
sdlf-defense or defense of others.

(2) " Crediblethreat of violence" isaknowing and willful

statement or cour se of conduct that would place a r easonable per son
in fear for hisor her safety, or the safety of hisor her immediate
family, and that serves no legitimate pur pose.

(3) " Course of conduct” isa pattern of conduct composed of a

series of actsover a period of time, however short, evidencing a
continuity of purpose, including following or stalking an employeeto
or from the place of work; entering the wor kplace; following an
employee during hours of employment; making telephone callsto an
employee; or sending correspondence to an employee by any means,
including, but not limited to, the use of the public or private

mails, inter office mail, fax, or computer e-mail.
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(c) Nothing in this section shall be construed to permit a court
toissueatemporary restraining order or injunction prohibiting
speech or other activitiesthat are constitutionally protected, or
otherwise protected by any other provision of law.

(d) For purposes of this section, theterms" employer" and

"employee" mean personsdefined in | C 22-2-2-3.

Theterm " employer” alsoincludes a federal agency, the state, a

state agency, a city, or a county, and a private, public, or

guasi-public corporation, or any public agency thereof or therein.
Theterm " employee" alsoincludesthe members of boards of directors
of private, public, and quasi-public cor porations and elected and
appointed public officers. For purposes of this section only, the

term " employee" also includesa volunteer or independent contractor
who performs servicesfor the employer at the employer'sworksite.

(e) Upon filing a petition for an injunction under this section,

the plaintiff may obtain atemporary restraining order in accordance
with subsection (a), if the plaintiff also files an affidavit that,

to the satisfaction of the court, showsreasonable proof that an
employee has suffered unlawful violence or a credible

threat of violence by the defendant, and that great or irreparable
harm would result to an employee. In the discretion of the court, and
on a showing of good cause, atemporary restraining order issued
under this section may include other named family or household
member swho reside with the employee.

A temporary restraining order granted under this section shall
remain in effect, at the court'sdiscretion, for a period not to

exceed 15 days, unless otherwise modified or terminated by the court.

(f) Within 15 days of thefiling of the petition, a hearing shall

be held on the petition for the injunction. The defendant may filea
response that explains, excuses, justifies, or deniesthe alleged
unlawful violence or crediblethreatsof violence or may filea
cross-complaint under this section. At the hearing, the judge shall
receive any testimony that isrelevant and may make an independent
inquiry. Moreover, if the defendant isa current employee of the
entity requesting the injunction, the judge shall receive evidence
concer ning the employer's decision to retain, terminate, or otherwise
disciplinethe defendant. If the judge finds by clear and

convincing evidence that the defendant engaged in unlawful violence
or made a credible threat of violence, an injunction shall issue
prohibiting further unlawful violence or threats of violence. An
injunction issued pursuant to this section shall have a duration of
not mor e than threeyears. At any time within the three months
before the expiration of the injunction, the plaintiff may apply for
arenewal of theinjunction by filing a new petition for an

i



injunction under this section.

(g9) Nothing in this section shall preclude either party from
representation by private counsel or from appearing on hisor her own
behalf.

(h) Upon filing of a petition for an injunction under this

section, the defendant shall be per sonally served with a copy of the
petition, temporary restraining order, if any, and notice of hearing
of the petition. Service shall be made at least five days before the
hearing. The court may, for good cause, on motion of the plaintiff
or on itsown maotion, shorten thetimefor service on the defendant.

(i) Thecourt shall order the plaintiff or the attorney for the
plaintiff to deliver a copy of each temporary restraining order or
injunction, or modification or termination thereof, granted under
this section, by the close of the business day on which the order was
granted, to the law enforcement agencies within the court's
discretion as are requested by the plaintiff. Each appropriate law
enforcement agency shall make available information asto the
existence and current status of these ordersto law enforcement
officer sresponding to the scene of reported unlawful violence or a
crediblethreat of violence.

() Any intentional disobedience of any temporary restraining
order or injunction granted under this section is punishable pursuant
to 1C 35-46-1-15.1, Invasion of Privacy.

(k) Nothing in this section shall be construed as expanding,
diminishing, altering, or modifying the duty, if any, of an employer
to provide a safe workplace for employees and other persons.

() The Division of State Court Administration shall

develop forms, instructions, and rulesfor scheduling of hearings
and other procedures established pursuant to this section.
Theformsfor the petition and response

shall be simple and concise, and their use by partiesin actions
brought pursuant to this section shall be mandatory.

(m) A temporary restraining order or injunction relating to
harassment or domestic violence issued by a court pursuant to this
section shall beissued on forms adopted and approved by the Division
of State Court Administration and consistent with |C 34-26-5-3.
However, the fact that an order issued by a court pursuant to this
section was not issued on forms adopted and approved by the
Division of State Court Administration shall not, in and of itself,

make the order unenforceable.



(n) Information on any temporary restraining order or injunction

relating to harassment or domestic violence issued by a court

pursuant to thissection shall betransmitted to the Indiana Data and Communication
System (IDACS) in accordance with | C 34-26-5-15, | C 5-2-5,

and IC 5-2-9.

(o) Thereshall benofiling feefor a petition that alleges that

a person hasinflicted or threatened violence against an employee of
the petitioner, or stalked the employee, or acted or spokein any
other manner that has placed the employee in reasonable fear of
violence, and that seeks protective or restraining ordersor
injunctionsrestraining stalking or futureviolence or threats of
violence, in any action brought pursuant to this section. No fee
shall be paid for filing aresponseto a petition alleging these

acts.

COMMENTARY

This proposed legislation creates a remedy for situations involving actual or threatened
workplace violence. The Act is adapted from a California statute, 527.8.
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Attachment B

Indiana:Coalition Against Domestic Violence,, Inc.
and Resource Center

2511 E. 46th Street, Suite N-3 - Indianapolis, IN 46205
Administrative (317)'543-3908 * (800) 538-3393 * Fax (317) 377-7050
E-mail icadvinc@aol.com e www.violenceresource.org

ICADV 2002 L egidative Questionnaire Results
. Protective Orders
a.  Noexpiration date when adissolution and T.R.0 arefiled (1C. 34- 26- 2- 13)
b: Standard formsfor protective orders.
c. Judges need sweeping powers to craft orders specific to Families.

Persons under protective order (s) should not be allowed to purchase firearms for at least six months from initial
hearing.

Increase penalties for invasion of privacy.

Revisit definition of "relationship” in Domestic Violence current definition.

Funded by: The Criminal Justice Institute, The Domestic Violence Prevention and Treatment Funds,
Family Violence Prevention & Services, SECC, and ICADV membership.
Equal Opportunity~ Affirmative Action Employer



Attachment C

Introduced Version

HOUSE BILL No. 1256

DIGEST OF INTRODUCED BILL

Citations Affected: 1C5-2-9-7; 1C 34-26-2.

Synopsis. Protective ordersin real property disputes. Requires the
division of state court administration to prescribe or approve a
nonconfidential form to be used by a petitioner: (1) to describe the
allegations on which arequest for a protective order is based; and
(2) if apetitioner is requesting that the court order the respondent to
refrain from entering or damaging real property, to indicate whether
the petitioner knows or believes that the petitioner and the
respondent are disputing who owns, or has alease or easement to
use, the real property. Requires the clerk of the court to separate the
nonconfidential form from the remainder of the petition and serve a
copy of the form on the respondent. Allows a court to limit the scope
of aprotective order, if the court determines that the petition arises
from adispute involving ownership rights, leasehold rights, or
easement rights concerning real property.

Effective: Upon passage; July 1, 2001.

Foley

January 9, 2001, read first time and referred to Committee on Judiciary.
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Introduced

First Regular Session 112th General Assembly (2001)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style
type, additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that
adds a new provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in a statute in this style type or thts styte type reconciles
conflicts between statutes enacted by the 2000 General Assembly.

HOUSE BILL No. 1256

A BILL FOR AN ACT to amend the Indiana Code concerning
civil law and procedure.

Be it enacted by the General Assembly of the Sate of Indiana:

SECTION 1. IC 5-2-9-7 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 7. (8 Any
information:

(1) in a confidential form or any part of a confidential form
prescribed or approved by the division of state court
administration that must be filed with an order; or
(2) otherwise acquired concerning a protected person, except
the nonconfidential part of a petition for a protective order
that is prescribed or approved by the division of state court
administration under | C 34-26-2-2(2);
is confidential and may not be divulged to any respondent or
defendant.
(b) Information described in subsection (a) may only be used by:
(1) acourt;
(2) a sheriff;
(3) another law enforcement agency;
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(4) aprosecuting attorney; or
(5) acourt clerk;
to comply with alaw concerning the distribution of the information.
SECTION 2. IC 34-26-2-2 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 2001]: Sec. 2. The petition:
(1) must include the name of the petitioner and the name and
address (if known) of the respondent;
(2) must include, on a separ ate or detachable nonconfidential
form prescribed or approved by the division of state court
administration:

(A) any allegation concerning the date or manner of specific
acts or feared acts of abuse, harassment, or disruption of the
peace of the petitioner or members of the petitioner's
household or any allegations concerning specific damage to
or the fear of damage to any property of the petitioner; and

(B) if the petitioner is requesting that the respondent
refrain from entering or damaging real property, an
indication of whether the petitioner knows or believes
that the petitioner and the respondent are disputing who
owns, or has a lease or easement to use, the real

property;

(3) must include arequest that, if the court grants the protective
order, the court shall order the respondent:

2001

(A) to refrain from abusing, harassing, or disturbing the
peace of the petitioner, by either direct or indirect contact;
(B) to refrain from abusing, harassing, or disturbing the
peace of a member of the petitioner's household, by either
direct or indirect contact;
(C) to refrain from entering the property of the petitioner,
jointly owned or leased property of the petitioner and
respondent if the respondent is not the sole owner or lessee,
or any other property as specifically described in the
petition;
(D) to refrain from damaging any property of the petitioner;
(E) if the petitioner and respondent are married and if a
proceeding for dissolution of marriage or legal separation is
not pending:
(i) to be evicted from the dwelling of the petitioner if the
respondent is not the sole owner or lessee of the
petitioner's dwelling;
(ii) to not transfer, encumber, damage, conceal, or
otherwise dispose of property jointly owned with the
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petitioner or that is an asset of the marriage;
(iii) to pay child support to the custodian of any minor
children of the parties alone or with the other party;
(iv) to pay maintenance to the other party; or
(v) to perform a combination of acts listed in items (i)
through (iv);
(4) must be sworn to by the petitioner;
(5) must include a request that the court set a date for a
protective order hearing under this chapter;
(6) must be accompanied by a confidential form concerning
protective orders prescribed or approved by the division of state
court administration; and
(7) may include a request that the court order counseling or
other social services, including domestic violence education, for
the petitioner, the respondent, or both.

SECTION 3. IC 34-26-2-6 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 6. (a) The emergency
protective order issued under section 5 of this chapter may direct the
respondent to refrain from:

(1) abusing, harassing, or disturbing the peace of the petitioner
by either direct or indirect contact;

(2) abusing, harassing, or disturbing the peace of a member of
the petitioner's household, by either direct or indirect contact;
(3) entering the property of the petitioner or any other property
as specifically described in the petition; or

(4) damaging any property of the petitioner.

(b) If the court determines on the face of the petition that the
petition for a protective order arises out of a dispute over who
owns, or has a lease or an easement to use, real property, the
court may:

(1) issue an emergency protective order under subsection (a)
without an order under subsection (a)(3); or

(2) deny the emergency protective order, if the likelihood of
future abuse or harassment against a petitioner is
insubstantial.

SECTION 4. IC 34-26-2-11 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2001]: Sec. 11. (8) When a
petition is filed, the clerk shall issue a summons to appear at a
hearing to the respondent that:

(1) gives notice of the date, time, and place of the hearing; and
(2) informs the respondent that the respondent must appear
before the court to answer the petition.
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(b) The clerk shall serve the respondent with:
(2) the summons to appear; and
(2) a copy of the nonconfidential form submitted as part of
the petition under section 2(2) of this chapter;
in accordance with Rule 4.1 of the Rules of Trial Procedure.

(c) Before complying with subsection (b)(2), the clerk shall
separ ate the nonconfidential form submitted under section 2(2)
of this chapter from the remainder of the petition.

SECTION 5. |C 34-26-2-12, AS AMENDED BY P.L.14-2000,
SECTION 70, IS AMENDED TO READ AS FOLLOWS
[EFFECTIVE JULY 1, 2001]: Sec. 12. (a) A court shall set adate for
a hearing concerning a petition described in section 2 of this chapter
not more than thirty (30) days after the date the petition is filed with
the court. At the hearing, if at least one (1) of the allegations
described in the petition is proved by a preponderance of the
evidence, the court:

(1) shall order the respondent:
(A) to refrain from abusing, harassing, or disturbing the
peace of the petitioner, by either direct or indirect contact;
(B) to refrain from abusing, harassing, or disturbing the
peace of a member of the petitioner's household, by either
direct or indirect contact;
(C) to refrain from entering the property of the petitioner,
jointly owned or leased property of the petitioner and the
respondent if the respondent is not the sole owner or lessee,
or any other property as specifically described in the
petition;
(D) to refrain from damaging any property of the petitioner;
and
(E) if the petitioner and respondent are married and if a
proceeding for dissolution of marriage or legal separation is
not pending:
(i) to be evicted from the dwelling of the petitioner if the
respondent is not the sole owner or lessee of the
petitioner's dwelling;
(ii) to not transfer, encumber, damage, conceal, or
otherwise dispose of property jointly owned with the
petitioner or that is an asset of the marriage;
(iii) to pay child support to the custodian of any minor
children of the parties alone or with the other party;
(iv) to pay maintenance to the other party; or
(v) to perform a combination of the acts described in items
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(i) through (iv);
(2) may order the respondent to refrain from possessing a
firearm (as defined in |C 35-47-1-5) during a period not longer
than the period that the respondent is under the protective order
if the court finds by clear and convincing evidence that the
respondent poses a significant threat of inflicting serious bodily
injury to the petitioner or a member of the petitioner's
household or family; and
(3) may order counseling or other socia services, including
domestic violence education, for the petitioner or the
respondent, or both, and may order the respondent to pay the
costs of obtaining counseling or other social services for the
petitioner or the respondent, or both.
If the court prohibits the respondent from possessing a firearm under
subdivision (2), the court shall notify the state police department of
the restriction. The court may aso order the confiscation under
IC 35-47-3 of any firearms that the court finds the respondent to
possess during the period that the protective order isin effect.

(b) If the court determines that the petition for a protective
order arises out of a dispute over who owns, or hasalease or an
easement to use, real property, the court may:

(1) issue a protective order under subsection (a) without an
order under subsection (a)(1)(C) or (a)(1)(D), or both; or

(2) deny the petition for a protective order, if the likelihood
of future abuse or harassment against a petitioner is
insubstantial.

SECTION 6. [EFFECTIVE UPON PASSAGE] (a) 1C 5-2-9-7,
|C 34-26-2-2, | C 34-26-2-6, |C 34-26-2-11, and | C 34-26-2-12, all
as amended by this act, apply only to petitions for issuance of a
protective order filed with a court after June 30, 2001.

(b) Thedivision of state court administration shall approve or
prescribe the nonconfidential form required under
| C 34-26-2-2(2), as amended by this act, before July 1, 2001. The
form must be designed with a format that allows for the easy
separation of confidential information concerning the petitioner
from infor mation that a respondent needsto prepare a defenseto
the allegations raised by the petition.

SECTION 7. An emergency isdeclared for thisact.
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Authority: IC 33-1-15

To: Members of the Commission on Courts
From: Mark Goodpaster

Date: October 1, 2001

Re:  Fees Charged in Civil Cases

This memo contains information on the following topics:

« civil filing and answering fees that are charged by courts in each of the 50 states;
» special fees that are charged by neighboring states to recover the added costs of civil

cases; and
» estimated revenue that might be generated by instituting special fees for juries and post

judgment actions.

Civil Filing and Answering Fees That Are Charged by Courts in Each of the 50 States

The most recent information that appears to be available for a 50-state comparison for
filing fee levels was prepared by the National Center for State Courts in 1995. Attachment 1
includes the fees charged by courts of general jurisdiction and limited jurisdiction for filing
and answering fees in each of the 50 states that responded to the survey.

Special Fees That Are Charged by Neighboring States

When civil cases require either jury trials or post judgment actions, the courts incur
additional costs. The neighboring states to Indiana — lllinois, Michigan, Kentucky, and Ohio
— impose some fee to recover a portion of these added expenses. The following sections
describe these fees in more detail.



Fees for Juries

Jury Demand Fee Other Jury Fees
lllinois Between $102 and $212 depending on
county size and type of civil case
Kentucky $12.50 for six member panel $100 per day when jury trial
$25 for more than six members exceeds four days
Michigan $40 if amount in controversy is between

$10,000 and $25,000
$60 if amount in controversy is more than
$25,000

Ohio Jury Deposit of between $100 and $300

Fees for Additional Post Judgment Actions

Post Judgement Fees

lllinois $50 if filed before 30 days after entry of the judgment or order
$75 if filed after 30 days after entry of judgment or order

Kentucky $50 in domestic relations cases if case is reopened after 6 months
from entry of the decree to modify the decree

Michigan $15 for writs of garnishment, attachment, execution or judgment debt
on discovery subpoena
$20 for motions

Ohio Between $10 and $15 - writ of restitution
Between $50 and $75 - garnishment

Estimated Revenue Generated By Fees:

This section estimates the revenue that might be generated if additional fees are imposed
for either jury services or post judgment actions.

Jury Fees

Obviously, the amount of revenue that would be collected from any new fee will depend on
the level of the fee and the number of jury trials that are likely to occur in a given year. In
this analysis, an estimate is made based on the five-year average of the reported civil jury
trials.

1995 1996 1997 1998 1999 5-year average

Civil Jury Trials 440 478 573 575 604 534

The following table illustrates the revenue levels that could be generated based on the level
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of the fees that are charged for these 534 civil jury trials.

Fee Level $25 $50 $75 $100
Estimated Revenue $13,350 $26,700 $40,050 $53,400

Charges for Post Judgment Actions

Estimating the revenue from these fees is difficult because no information is currently
reported by the courts for actions that occur after a final judgment is issued. To make an
estimate, redocketed cases that were reported between 1981 and 1990 are used. Not all
redocketed cases would likely be subject to a fee. As an example, a court may wish to
review a judgement at a future point to evaluate the adequacy or appropriateness of its
decisions. This is common in child custody and child support cases. In addition, when
parties to a court case do not appear in court, continuance may need to be granted.

In other cases, a litigant may wish to petition the court to issue an additional order or
decision based on a previous decision. The court may be petitioned to issue garnishment
orders or to consider a motion to correct error or motion for relief from judgment.

To estimate the possible revenue that might be generated by additional fees, two estimates
were needed: the possible number of cases in which such a fee might be paid and the level
of the fee.

To estimate the possible number of cases, the average number of civil and dissolution
cases that were disposed between 1995 and 1999 was multiplied by the average
percentage of cases that were redocketed between 1981 and 1990.

Five-year Average | |Average Percentage Cases Involving
of Civil Of Cases Post Judgment
Dispositions Redocketed Actions
Civil Plenary Torts
and Small Claims 260,517 X 42% = 109,417
Dissolutions
And Child Support 46,136 X 7% = 35,525
Total Number of Cases 144,942

Since the number of cases that might involve petitions by litigants for additional
postjudgment actions is not known, it is assumed that between 25% and 75% of these
cases would be eligible for a fee.

The following table shows estimates of the potential revenue that could be generated
based on the percentage of cases for which a fee would be appropriate and on average
filings of 144,942.

| Percent of Cases Subject to Fees
25% 50% 75%
$25 $905,888 $1,811,775 $2,717,663
Fee Level| $50 $1,811,775 $3,623,550 $5,435,325
$75 $2,717,6631  $5435,325]  $8,152,988|




Summary of 1995 Survey of Filing Fees of States

Prepared by the National Center for State Courts
source: http://www.ncsc.dni.us/isSIMEMOS/Archives/S95-1793.HTM#civil

Court of General Jurisdiction

The highest filing fee listed for general jurisdiction trial courts is the $250 figure reported by Illinois. From
the table and the Illinois footnotes, one can see that this is the maximum of a range of figures. The lowest
feeis $20, reported by Puerto Rico and West Virginia. Seven states have fees too complex or varied to list.
The mean fee for 45 jurisdictions is $87.39, up from $61.71 in the prior update. The median fee is $80, up
from $55. The mode is $100, reported by five jurisdictions.

Note that, although Delaware reported a fee of $125 (applicable to the Superior Court), the filing feesin the
Chancery Court may be as high as $600. The New Y ork footnotes indicate that the total fee in that state's
generd jurisdiction courts also exceed those of Illinois.

Court of Limited Jurisdiction

The highest reported filing fee for limited jurisdiction trial courts is the $150 figure reported by Louisiana.
This is the maximum of a range of figures obtained by sampling. The lowest fee is $10, reported by
Maryland and Puerto Rico. Eight states (Georgia, Kansas, Massachusetts, Michigan, Ohio, Pennsylvania
(*'92), Tennessee, and Utah) have fees that vary. The District of Columbia, Illinois, Minnesota, North
Dakota and South Dakota have no court at this level. The mean fee for 35 jurisdictions for which this
category is relevant, is $44.12. The median is $35.00, and the modes are $50.00 and $25.00, each reported
by 4 jurisdictions.

Small Claims

In small claims actions, Nevada ranks highest with a fee of $65. This is the maximum of a range of figures
obtained by sampling. New York, with a fee of $3, ranks lowest. Eleven states (Colorado, Kansas,
Massachusetts, Michigan, Minnesota, Ohio, Oregon, South Dakota, Tennessee, Utah, and Vermont) reported
feesthat varied. Delaware, 1llinois and Puerto Rico reported that the category is not applicable to them. The
mean fee for the 32 applicable jurisdictions is $21.78. The median fee is $19.00, and the mode is $10.00,
reported by 8 jurisdictions.

Courts of Special Jurisdiction

Of the thirteen states (Alabama, Alaska, Delaware, 1daho, Kentucky, Louisiana, Michigan, New Hampshire,
New Jersey, Ohio, Oklahoma (**92), Rhode Island, and Vermont) with figures reported in the table, the fee
in New Jersey’’s Tax Court, $135, ranks highest. The lowest fee is $15, reported by both Kentucky and
Ohio. The median fee of the 13 is $72.62, the median is $70.00, and the modes are $100.00 and $15.00, each
reported by 2 jurisdictions. Seven states (Georgia, Maine, Massachusetts, Missouri, Nevada, New Mexico,
and South Carolina) and the District of Columbia reported fees that vary. Virginia's response was "None",
but, based upon Information Service data, it should probably be interpreted as "Not Applicable" ("N/A").
Four other states (Illinois, Kansas, North Dakota, and Oregon) reported that the category was not applicable.
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CIVIL FILING & ANSWER FEESIN STATE COURTS, 1995

STATE

COURT OF GENERAL

COURT OF LIMITED

SMALL CLAIMS

COURTS OF SPECIAL

JURISDICTION JURISDICTION COURT JURISDICTION
FILING ANSWER FILING ANSWER FILING ANSWER | FILING ANSWER
ALABAMA $112.00 None $76.00 None $25.00 None $57-67* None
ALASKA $100.00* None $60.00* None $25.00 None $100.00** [ -------
ARIZONA $75.00 $40.00 $30.00 $15.00 $15.00* $7.50
ARKANSAS iﬁgggi None $35.00 None $25.00 None
CALIFORNIA $182.00 $182.00 $80.00 $80.00 $15/$30* None N/A N/A
COLORADO $90.00 $40.00 $24.00 $20.00 Varies* Varies*
CONNECTICUT $75.00* None $30.00** None
DELAWARE gfzrgo“ -------- $50.00# None |- [ ﬁg:ggg# sg:z
DISTRICT OF COLUMBIA $120.00 None N/A N/A 255080* . None Varies#t |-
FLORIDA* $40.00** None $25.00# None $10.00 N/A N/A N/A
GEORGIA $58.00* None Variest* None Variest |-
HAWAII $100.00# None $25.00## None $10.00 None
IDAHO* $65.00* * $40.00 $30.00 None $65.00# None
ILLINOIS :;gé)g; :?E? 8; N/A N/A N/A N/A N/A N/A
INDIANA $100/120 None $100.00 None $30.00 None
IOWA $80.00 None $80.00 None $30.00 None
KANSAS $61.50* None Variest* |- Varies# None N/A N/A
KENTUCKY $85.00 None $35.00* None $15.00** None $15.00 None
LOUISIANA $75-200* $0-200* $2-150* $0-87 $45-60 $0-25* $2-100r |-
MAINE $100.00 None $50.00 None $30.00 None Varies* None
MARYLAND $80.00* * None $10.00 None $5.00%** | ---eeee-
MASSACHUSETTS $110.00* None Variest* None Variestt None Varies None
MICHIGAN* $72.00 None Variest* None Varies# None $70.00 None
MINNESOTA $122.00 $122.00 N/A N/A Varies** [ --------
MISSISSIPPI-92 $25.00 |- $15.00 None
MISSOURI $45.00 None :ﬁ:ggi* Egﬂg $10.00** | None (V21T S p—
MONTANA Varies* Varies* $25.00 $10.00 $10.00 $5.00
NEBRASKA $40.00 None $18.00 None $.00 |-
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STATE COURT OF GENERAL COURT OF LIMITED |SMALL CLAIMS COURTSOF SPECIAL
JURISDICTION JURISDICTION COURT JURISDICTION
NEVADA* Variest* | ----mmee $28/50# $12.00## $25-658 $12.004# |Varies** |-
NEW HAMPSHIRE $100.00** None $50.00 None $25.00 None $25-125# None
NEW JERSEY $135.00# $80.00 $38.00## $7.00 $12.008 None $135.0088 None
NEW MEXICO $72.00* None $37.00** None Varies None
NEW YORK Varies* None $110.00** None $3.00 Nore |- |-
NORTH CAROLINA $55.00 None $40.00 None $28.00 None
NORTH DAKOTA $80.00* $50.00 N/A N/A $10.00 None** N/A N/A
OHIO Variest# None Variestt None Varies§ None $15.0088 None
OKLAHOMA (92) $62.00 None |- |- $35.00* None $62.00** None
OREGON $65.00 $37.50 $48.00 $24.00 Varies* Varies N/A N/A
PENNSYLVANIA (‘92) Varies# Varies# Variestt None
PUERTO RICO $20.00* $20.00* $10.00 $10.00 N/A N/A N/A N/A
RHODE ISLAND $90.00 None $31.00 None $13.84* |- $75.00** None
SOUTH CAROLINA $55.00 None $25.00 None #Varies None
SOUTH DAKOTA $25.00* None N/A N/A Variest* | -eeeeen
TENNESSEE Varies* None Variest |- Variest |- |- N
"
TEXAS $85.00 None ﬁg:ggﬂ mgﬂg $10.00 |-
UTAH $120.00 None* Varies** None# Varies# None§
VERMONT $85.00* None $85.00 None Varies None $85.00 None
VIRGINIA Varies* |- $12.00 None $12.00 |- None None
WASHINGTON $110.00% None $31.00 None $10.00 None
WEST VIRGINIA $20.00 None $20.00 None
WISCONSIN (*92) $76.00% None |- |- :3288 None
WYOMING $25.00 None ii‘gggi . None $10.00 None N/A N/A
LEGEND:
------ (No Information Provided)
N/A (Not Applicable--No Court)
FOOTNOTES
Alabama:

*Traffic--$66.00; Juvenile (noncriminal)--$57.00; Juvenile (misdemeanor)--$67.00;
Juvenile (traffic)--$59.00.
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Alaska

* Step costs, ranging from $.25 to $15, include: $5 for document certification; $10 for
issuing exemplifications; $15 per hour for providing in writing requested information from
search of records. Filing fees and petitions for relief from domestic violence are $15.00.

**nitial filing fee for probate matters. Adoption proceeding and guardianship filing fees are
$50.00.

Note: See attached list of current Alaska fee schedules.
Arizona
*A separate fee of $3.00 (plus surcharge) is charged for service of process by mail.
Note: See attached list of current Arizona fee schedules.
Arkansas:
*$110.00 for Civil, Chancery; $120.00 for Probate
Cdifornia

*The small claims fee is $15.00 per case for up to 12 casesin one year. A filing fee of
$30.00 is charged when 13 or more cases are filed in one year.

Colorado

* Effective 1/1/96, small clamsfiling and answer fees are as follows:

Plaintiff Defendant
L ess than $500: $8.00 $4.00
$500-$2,000: $16.00 $11.00
$2,000-$3,500: $25.00 $21.00
$3,500-$5,000: $42.00 $38.00

Connecticut:

*This state has a graduated civil filing fee schedule for courts of general jurisdiction. The
figure given isfor actions up to $2500. Over $2500, afiling fee of $150.00 is charged.

**For claims up to $2000.00. ($2,500.00 as of October 1, 1995).
Note--See attached list of Connecticut court fees.

Delaware:
*Court of Chancery--filing fees are determined on a case by case basis.
** Superior Court.

#Court of Common Pleas.
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##Family Court--Family Court matters; Divorce filings are $75.00.
88Justice of the Peace Courts.
District of Columbia:
*Docketing fee.
**Small Claims Fee Schedule:

Claim Fee
0-$500 $5

$501-$2,500 $10
excess $2,500 $45

#The filing fee for landlord-tenant matters is $15; the fee in family court is $80; the filing
fee in probate court ranges from $15 to $2,300, plus .02% of any excess over $5 million.
One should note that these are not separate courts, but divisions and branches of the
Superior Court.

Note: See attached list of DC court fees
Florida:

*This state has graduated civil filing fee schedules for courts of general and limited
jurisdictions. See individual footnotes for more detailed information.

** An $8.00 service charge and a $2.50 service charge for CTEF are added. For each
defendant in excess of five, $2 extrais charged. A fee of $10 is charged for each severance
granted. Another $35 is added for al proceedings in garnishment, attachment, replevin, and
distress. Optional local fees may also be added.

#Thefiling fee ranges from $10-35 depending on the amount claimed. The $25.00 feeisfor
claimsranging from $100.00-$2,500.00. A fee of $35 is added for al proceedingsin
garnishment, attachment, replevin, distress, and removal of tenant. Optional local fees may
be added. Small claims jurisdiction is up to $2,500.00.

Note--By specia act of the legislature, numerous counties have been authorized to charge
additional, local filing fees that are earmarked for such itemsasalaw libraries. A few
statutes give al counties the discretion to charge extrafees (e.g., $2 surcharge on circuit
filingsto fund local mediation programs).

Georgia

* Plus applicable service fee (generally $25.00). Filing Fees for Family Violence actions
and Abandoned Motor Vehicle affidavits are $20.00 and $5.00 respectively, not including
applicable service fee. There is an extra $5.00 fee for divorce actions.

** The maximum fee in magistrate court is $20.00, plus costs of service. Thefiling fee for
common form probate is $38.00, to which step costs may be added. Juvenile court fees
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equal reasonable expenses as ordered by the court.
Note: See attached list of costs and fees in superior and juvenile courts.
Hawaii:

*In addition to afiling fee, charges for other services include those listed in " Schedul e of
Costs of Courts," Hawaii Revised Statutes 88607-6 and Rule 45(e) of the Hawaii Rules of
Appellate Procedure, attached.

**Hawali has aunitary filing system. All cases on appeal are filed with the Supreme Court
(Court of Last Resort) and will require only one filing fee. The assignment judge or justice,
designated by the chief justice, screens each appeal and assigns it to either the Supreme
Court or the Intermediate Court of Appeals for disposition.

#ln addition to afiling fee, charges for other services include those listed in " Schedul e of
Costs of Court,” Hawaii Revised Statutes 88607-5 and Rule 77(f) of the Hawaii Family
Court Rules, attached.

##In addition to afiling fee, charges for other services include those listed in " Schedule of
Costs of Courts,” Hawaii Revised Statutes 88607-4 and Rule 77(e) of the District Court
Rules of Civil Procedure, attached.

|daho:

*This state has graduated civil filing fee schedules for courts of general and limited
jurisdiction. See individual footnotes for more detailed information.

**The figure given is for actions over $1000. Filing fee for cases up to $300 is $43.00;
between $301 and $1000, the fee is $26. The answer fee is $40.00 for actions over $300 and
$12.00 for actions for not more than $300.

#The fee to open probate proceedings is $45 if a personal representative is not sought and
$65 when the petition seeks the appointment of a personal representative.

[llinois;

*This state has a graduated civil filing fee schedule for courts of general jurisdiction. The
counties are grouped by population into four categories. The range of fees for the four
categories of countiesis asfollows:

Counties with 180,000 or fewer inhabitants:
Filing: $10.00-$50.00
Answer: $5.00-$15.00

Counties with between 180,000 and 650,000 inhabitants:
Filing: $10.00-$200.00

Answer: $20.00-$50.00
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Counties with between 650,000 and 3,000,000:
Filing: $10.00-$200.00
Answer: $20.00-$50.00

Counties with 3,000,000 or more inhabitants:
Filing: $15.00-$250.00
Answer: $40.00-$75.00

Note: The data shown here include only basic filing fees. Not shown are a number of
surcharges and fees for special local and state purposes.

lowa:

*An additional $30 feeis charged for permission to appeal in discretionary cases such as
interlocutory appeals and certiorari cases.

Kansas:

*A surcharge of $5.00 is permitted in regular civil and domestic relations cases and a
surcharge of $3.00 in other civil casesin courts which support local law libraries. Kansas
has only one court of general jurisdiction but provides a code of civil procedure, a code of
civil procedure for limited actions, a small claims procedure, and a code for enforcement of
county codes and resolutions. These codes roughly correspond to the courts shown in this
table, except that the county code for enforcement of county codes and resol utions has no
civil jurisdiction. Civil case docket fees contribute to nine activities other than the state
general fund through deductions from civil docket fees. The surcharge for law library feesis
in addition to adeduction for law libraries permitted from both civil and criminal docket
fees.

**The fee for limited jurisdiction is $16.50 for ajurisdictional amount of $500.00 or less;
$36.50 for from $500.01 to $5,000, and $61.50 for from $5,000.01 and up.

#Small claims procedure filing fee for cases |ess than $500.00 is $16.50, and is $36.50 for
cases from $500.01 to $1,800.00.

Note: See attached fee schedule.
Kentucky:

*The figure given isfor casesin which the amount in controversy is greater than $500 and
less than $4000.

**The figure given isfor cases in which the amount in controversy is not greater than
$1500.

Louisiana
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Note: See attached comprehensive fee schedules for district and city courts.
Maine:

*Fees for actionsfiled in probate court vary depending on the type of action. Fees for
certification of documents are $6; fees for petitions to probate awill range from no fee to
$600; petition for guardian and conservator, $20.00; petition for appointment of a
conservator, $10; filing all other proceedings requires afee of $10.

Note--A fee of $120.00 is charged for mediation.
Maryland:
*An additiona $50 is charged for a petition for writ of certiorari.

**The exception isa $10 fee for a petition for protection from domestic violence (will
change 10/1/95).

*** Additional chargesinclude $5 for summary g ectment and $5 for each additional $500
of rent over $500 for distress and show cause order.

Note: See attached fee schedule effective 10/1/95.
M assachusetts:
*In contract cases, the filing fee is $110. In tort cases, the filing fee is $110 per plaintiff.

**Thefiling fee for the District Court and the Boston Municipa Court is $110.00. The
filing fee for Housing Court is $60.00.

#For small claimsin the District Court and the Boston Municipal Court, and Housing
Courts, thefiling fee is $14 for claims of $1 to $500 and $19 for claims of $501 to $2000.

Michigan:

* Note--Attached isalist of court costs, fees, and information sources published in the
Michigan Bar Journal, April 1995.

**|f claim exceeds $1,750.00, the fee is $52.00; if claim is $600.00-$1,750.00, the feeis
$32.00; if claim isless than $600.00, the feeis $17.00.

#If claim is between $600.00 and $1,750.00, the fee is $32.00; if claim is less than $600.00,
the feeis $17.00.

Minnesota:

* An additional $100.00 is charged for a petition for accelerated review by the Supreme
Court.

**$15.00 if the amount in controversy is less than $2,000.00; $25.00 if the amount in
controversy is greater than or equal to $2,000.00.
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Missouri:
*The maximum filing fee in municipal courtsis $12.00.

**The figure represents the filing fee in associate circuit courts ($15,000 or less).

***The figureisfor claims between $100 and $1500. Cases involving less than $100
require a$5 filing fee.

#Probate filing fees range from $3 to $365.

Note: See attached cost and fee schedules for circuit court.
Montana:

* See attached fee schedule.
Nebraska

*Thereis only one $50.00 fee collected for filing in the Intermediate Appellate Court or
Supreme Court.

Nevada:

*This state has graduated civil filing fee schedules for courts of limited jurisdiction. See
individual footnotes for more detailed information.

** See attached sheet of fees, effective July 1, 1995.

#The following filing fees apply to the Justice Courts: $28 if the sum claimed does not
exceed $1000; $50 if the sum claimed exceeds $1000 but does not exceed $2500; $125 if
the sum claimed exceeds $2500 but does not exceed $4500; $125 if the sum claimed
exceeds $4500 but does not exceed $6500; $150 if the sum claimed exceeds $6500 but does
not exceed $7500; and $28 for all other civil actions.

##n al civil actions, the answer feeis $12. An additional $6 is charged for every additional
defendant appearing separately.

88Thefiling feeis $25 if the sum claimed does not exceed $500; $45 if the sum claimed
exceeds $500 but does not exceed $1500; and $65 if the sum claimed exceeds $1500 but
does not exceed $2500.

New Hampshire:

*Qut of every entry fee, $3 is deposited into afacilities escrow fund managed by the New
Hampshire Court Accreditation Commission. The funds are used for improving court
facilitiesin the state (renovation and construction, not maintenance).

**$41.00 of every marital entry feeis credited to a Guardian ad Litem fund. Thisfund is
used to offset the cost of guardians ad litem appointed when the parties to the case are
indigent. A $2.00 surcharge isimposed on al marital entriesinvolving children to fund a
Child Impact Program.
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#Probate Court.
New Jersey:
All fees are exclusive of mileage costs for service.
* Motions fee is $25.00.
** Motions feeis $25.00; Security feeis $300.00.
#Motions fee is $15.00; Family Court Complaints are $160.00, Answer is $80.00.

## Thirty Eight Dollars ($38) is the fee for suing one defendant where the amount claimed
is greater than $1,000.00. For a claim amount of less than $1,000.00, the fee is $22.00. For
each additiona defendant, the there is an extra $2.00 fee.

88 Tenancy matters: filing fee--$15.00; answer--$0.
8888 Thefiling fee for Tax Court matters is $135.00.
New Mexico:
*Thereis an additional $30 fee for domestic relations cases (total $102.00).

**The fee for probate proceedings is $30.00. In the Metropolitan Court of Bernalillo
County, thefiling fee is $42.00. In addition, in Metropolitan Court, there is a $15.00 fee for
choosing to initiate aternative dispute resolution. The $15.00 fee goesinto a fund to cover
administrative costs for the ADR process.

New York:

*|n the Supreme Court (court of general jurisdiction), an index number fee of $165is
required. In addition to the $165.00 index number fee, an additional $5.00 feeis collected,
payable to the state commissioner of education, after a deduction of $0.25 for deposit into
the NY state local government records management improvement fund. The index number
feeistherefore actually $170.00.

The charge for ajury demand is an additional $50. When arequest for judicial intervention
(RJN) isrequired to befiled by rules, a$75 feeis charged (total = $295), and no subsequent
note of issue fee is charged. When the RJl is not required and a note of issueisfiled, a $100
fee (total = $320) is charged. The $295 sum is the more common. See the attached 8888
8018 and 8020 of the N.Y. Civ. Prac. Law and Rules (McKinney 1989 pamphlet).

The County Clerk, as clerk of the Supreme and County Court is also entitled to a $50.00 fee
when a notice of appeal from such court isfiled.

**The fee for filing the first paper is $35; $30 is added to place the cause on the calendar;
and ajury demand is an additional $45.

North Carolina:

* Although thereis no filing fee, other fees are as follows: $10 docketing fee for notice of
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appeal, petition for discretionary review or writ of certiorari or other extraordinary writ; $20
for petition to rehear; and a $10 certification fee. Appellate court fees are set by the courts.

North Dakota:

*Ten dollars ($10) of the feeis transmitted to the state for placement in the civil legal
services fund. Government units are exempt from the added charge.

**Thereis no feefor filing a counterclaim.

Ohio:
*Other costs include: $20 for notice of appeal; $5 for record; and $2 per motion filed.
** All twelve appellate courts have afiling fee ranging from $25 to $55.

#Genera jurisdiction courts set their own fees. The State Court Administrator's Office does
not maintain information on filing fees charged.

##The fee schedule is set out in Ohio Rev. Code Ann. 88§ 1907.24, attached.
88V aries from court to court.
§888The Court of Claims civil filing feeis $15.

Oklahoma (1992 figures):

*The figure applies to small claims where an affidavit is filed for the recovery of money,
replevin, or interpleader. The fee is $62 for claims greater than $1500 up to $2500.

**The fee is the same for probate and divorce proceedings.
Oregon:

*The filing and answer fees for cases of origina jurisdiction (mandamus, quo warranto, and
habeas corpus) are $25 and $15, respectively. In civil appeals, the filing feeis $100, and the
answer feeis $60.

**For claims up to $1500: if defendant admits the claims, the filing feeis $22, and the
"answer fee" is $22 (thisis actually away for the defendant to settle the claim and
reimburse the plaintiff for the filing fee expense); if the defendant denies the claim and
demands hearing, the filing fee is $22, and the answer feeis $14.50; if the defendant denies
the claim and demands ajury trial, the filing fee is $48, and the answer fee is $24. For
claims greater than $1500: if the defendant admits the claim, the filing feeis $48, and the
"answer fee" (again, areimbursement) is $48; if the defendant denies the claim and
demands a hearing, the filing fee is $48, and the answer fee is $24; if the defendant denies
the claim and demands ajury trial, the filing fee is $48, and the answer feeis $24.

The $48 figure is the total filing fee. The Plaintiff pays $22 upon the origind filing. If the
defendant denies the claim and demands ajury trial, only then does the plaintiff pay an
additional $26 to file aformal complaint, giving the total figure.
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Note: See attached fee schedules.
Pennsylvania (1992 figures):

*Thefigure isthe fee to be received by the prothonotary of thetrial division of the court of
common pleas for counties of the 1st and 2nd class upon the filing of an appeal to the
Supreme Court.

**Thefigureisthe fee to be received by the prothonotary of the court of common pleasin
home rule counties or counties of the second class A and the third to eighth class.

*** Same explanations as those applicable to appeals to the Supreme Court.
#1st Class County: filing fee--$30; answer fee--$15.

2nd Class County: filing fee--$35; answer fee--$15.

2nd Class, Home Rule County: filing fee--$25 to $125; no answer fee.

2nd Class A through 8th Class and Home Rule Counties: filing fees--$15 to $50; no answer
fee.

##Minor Judiciary: Assumpsit or Trespass--the filing fee is $10 for claims of $1 to $100;
$15 for claims of $101 to $300; $27.50 for claims of $301 to $500; and $32.50 for claims
greater than $500. Thefiling fee for Landlord and Tenant actionsis also $32.50.

Philadel phia Municipal Court: Civil Actions--thefiling feeis $6 for claims of $1 to $500;
$12 for claims of $501 to $2000; and $32 for claims of $2001 to $5000. Landlord and
Tenant Actions--the filing fee is $12.

There are no answer feesin the limited jurisdiction courts.
Note--See attached statutory fee schedules.
Puerto Rico:

*These figures represent the maximum fees. The range is from $4 to $20 depending upon
the type of civil case. Thefiling fee for a case of reposition is $20.00.

Rhode Island:
*Certified mail postage isincluded in thisfee.
**Thisfee applies to the family court for divorce.
South Carolina:
*Filing fee for motion of appeals.

** Cases reviewed by the intermediate appellate court are filed first in the Supreme Court
and then assigned to the IAC by the high court.

#Thefiling fee in the family court is $55.00. In probate court, the fee is based on property
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valuation: a $25 fee for less than $5000; $45 for $5000 to $20,000; $67.50 for $20,001 to
$60,000; $95.00 for $60,001 to $100,000; and $95.00 for $100,000 to $600,000.00 (.15%
of the property valuation between $100,000.00 and $600,000.00); and $95.00 for over
$600,000.00 (1/4 of 1% of the property valuation above $600,000.00). Filing fee of $55.00
for initial petition in any other than above.

South Dakota:

* Step costs, which range from $2 to $5, include: $2 for issuing, filing, and docketing a
transcript of judgment; $2 for issuing and docketing an execution; $2 for filing a special
execution; and $5 for reproducing or certifying a document or for issuing a subpoena.

**Thefiling feeis $4 for claims of $1 to $100; $10 for claims of $101 to $1000; and $20
for claims of $1001 to $2000. In addition, postage and a $2 library fee are added to al filing
fee amounts.

Tennessee:

*Note: See attached cost and fee schedules for the Supreme Court and Court of Appedls,
representative fee schedules for the Circuit and Chancery Courts (courts of general
jurisdiction); and a representative fee schedule for general sessions court (court of limited
jurisdiction and small claims court).

Texas:
*The $40 fee is for county courts.
**The $15 feeisfor justice courts.
Utah:
*Fee for counter claim is $90.00

**Filing fee is $37.00 for claims less than $2,000.00; $80.00 for claims greater than
$2,000.00 but less than $10,000.00; and $120.00 for claims of $10,000.00 and more.

# Counter claim fee is $45.00 for claims less than $2,000.00; $60.00 for claims greater than
$2,000.00 but less than $10,000.00; and $90.00 for claims of $10,000.00 and more.

##Filing fee is $37.00 for claims of $2,000.00 or less; fee is $60.00 for claims greater than
$2,000.00.

88Counter affidavit fee is $35.00 for claims of $2,000.00 or less; fee is $50.00 for claims
greater than $2,000.00.

Vermont:
* $75.00 filing fee in Family Court.

**Filing fee is $25.00 for claims less than $500.00; filing fee is $35.00 for claims $500.00
or greater.
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Virginia
*Thefiling feeis graduated, based on the amount claimed.
Washington:

*Thissingle feeis applied to al cases, with the exception of: $15 for transcripts and
abstracts of judgments; $5 for tax warrants; $20 per garnishee defendant and for writ of
attachment; $5 per unit of execution on real property; and $20 for modification of a decree
of dissolution.

Note: See attached list of court costs and fees.
Wisconsin (1992 figures):

*In family cases, the fee is $95; however, if a person not receiving public assistance
requests child support, maintenance, or family support, the fee is $105.

**The fee given isfor probate matters involving estates of $10,000 or less. In estates worth
more than $10,000, an additional 0.1% is charged.

Wyoming:
*The $10 fee applies to the County Courts.

**The $15 fee applies to the Justice of the Peace Courts.
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LAKE COUNTY GOVERNMENT CENTER
2293 NORTH MAIN STREET
CROWN POINT, INDIANA 46307

Z

219-755-3280 LAKE COUNTY GO~ERN.IENT CENTER

FAX: 219-755-3283

CROWN POINT INDIANA

2nd DISTRICT COUNCILMAN
TROY MONTGOMERY October 4, 2001

1570 WALLACE STREET
GARY IN 46404
Phone: 219-949-0631

L ake County Council Position Paper to State L egislators

It is the position of the Lake County Council that the county should live within itstax levy.
Numerous steps have been taken by the Lake County Council to control spending in order to live
within the budget. Prior actions and current steps to achieve this goal are listed below.

It isaso the position of the Lake County Council that the State of Indiana aso needs to take
actions to reduce the tax burden for Lake County taxpayers. Aslisted in the attached Exhibit "A",
State mandated and State controlled tax levies contribute greatly to the average tax bill. We have

listed below suggested | egislative options to reduce the tax burden for the average L ake Comity
citizen.

1. Initiatives taken by the Lake County Council to control spending within our
budget.

A. Prior actions taken by the Lake County Council to reduce real estate taxes.

No salary, increases for the years
1992 - 1.3 million savings
1996 - 1.4 million savings
2000 - 1.5 million savings
Close Convalescent Home
1994 - eliminated 25 0 jobs for a savings of one (1)
million per year.
Aguileralawsuit against State
13.3 million in savings
Did not use maximum tax levy in 1995
took 21 million off the tax rolls over 5 years 1995-2001

Jail Oversight Committee - reduced the cost of jail by 5 million.

Bridges Three million annually into Bridge Fund from the
General Fund.
saved 30 million since 1980
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Drains One million annually into Drain Fund from General Fund
Gary Garage - $80,000 + fourjobs eliminated = $100,000 savings
New Jail and Juvenile Center Used gaming revenue, saved over 50 million from local tax rolls
Expanded User Fees and Miscellaneous Revenues
1980 Property Tax 80% of County Budget
1999 Property Tax 70% of County Budget
Casino Money
25% is shared with cities, towns and highways.
Distributes 4.4 million annually.

Relieves taxes off of cities and towns.

Health Insurance
saved | ¥2to 2 million over private insurance
taxpayers pay for claims only - no administrative fees.

Computerized County Government
$15 million for past three years with Casino funds

Cut eight jobsin the Highway Department now 88 or 90 employeesin that department.
Lowest E91 | rate in the state. (at .35 per access line)

B. Current steps being taken by the Lake County Council to reduce real estate taxes.
Attrition Program Study

Revenue Generating Study
Consolidate Government Services Study
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11. Suggested L egidative Options to reduce tax burden.
. Reform inheritance tax in order that taxes paid remain in Lake County.
. Supplement Schools fund levy - Four million
. HCl Reform

The County pays Three Million in HCI invoices in health care costs
yet pay 18 Million in HCI taxesto the State of Indiana.
Reduce HCI to actual cost.

. Remove welfare from County tax burden.

. Increase court costs and redocketing fees.

. Establish a penalty for failure to register motor vehicles.
. Increase jury fees.

. Increase service of process fees.

. Increase reimbursement of court fees for criminal costs.
. Increase to fees for support and maintenance payments.

. State pays for state mandated superior courts.

Donald Potrebic, President Lake County Council



MEMORANDUM
Dt Thursday, Febnmry 7-7,2001
To: Councilman Smith
Fr. Dante Rondeiv,,,
Re: Tax Levy

As requested, the total {200 tax levy for the county, county welfare and county mental health centers
is$168,411,228. A breakdown is provided below. State Programs and criminal lustice consume a0roximately 84% of
the total county tax |

State Mandated County Tax Lews:

Welfare HCI $18,698,755
Supplemental Schools S3,921,394
Mental Health Centers S1,639,379
Reassessment S1,432,817
Adoption (Welfare) $ 1,000,000
N'W Indiana Regiona Planning S331.155
TOTAL MANDATED LEVYS S27,023,500

State Controlled Coungy Ta-v Leyys:

Welfare (excluding HCI) $54,794,598
Courts (excluding SherifF/Jail) $31.592.898
TOTAL CONTROLLED LEVYS $86,387,496

Sheriff and Jail Controlled Coun!y Tax LMLs:
Sheriff and Jail $27,794,557

County Administration - Bridges, Drains, Parks, Health, Assessors,
Recorder, Treasurm Auditor, Council and Commissioners
$27,205,675

CC: County Council

EXHIBIT "A"
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LAKE CIRCUIT COURT
THIRTY-FIRST JUDICIAL CIRCUIT
2293 NORTH MAIN STREET
CROWN POINT, INDIANA 46307

LORENZO ARREDONDO Phone: (219) 755-3488
JUDGE Fax: (219) 755-3484

October 3, 2001

State Representative Robert Kuzrnan, Chair
I'ndiana Commission on Courts

State House

115 West Washington

I'ndianapolis; IN 46204

Dear Mr. Chairman and Members of the Commission on Courts;

As Judge of-the Lake Circuit Court | wish to convey my endorsement for the proposal to establish
both a jury fee and a redocketing fee to raise local revenues for the operation of the Courts in Lake
County. | believe thisisaproposal that should be adopted state-wide, but due to our recent addition of
new judicial-officers, itis clear that the Lake County Council needs new revenue sourcesto fund these
new judicial operations.

Although Indiana previously had a redocketing fee and a jury fee, we remain one of the few statesin
the Midwest not to currently have any redocketing or jury fee. The heavy volume of post-judgment
filings create increased work that is not offset by the initial filing fee. It is an undue burden that
litigants may file multiple post judgment petitions for the same filing fee paid several years earlier.

The separate branches of Lake County government continue to explore alternative revenue sources.
Y our consideration to this effort would be much appreciated.

Respectfully,

Lorenzo Arredondo, Judge
Lake Circuit Court



Attachment H

PRO BONO -
An Obligation

and Opportunity
For Service

By Hon. L.-Mark Bailey
Judge, Indiana Court Of Appeals

Foecial thanksto Judge Bailey
for hisimportant article. Ed.

The [ndiana Supreme Court
created Rule 6.5 of the Rules of
Professional-Conduct-in'1997-to
encourage Indiana lawyersto
voluntarily provide pro bono services
to those in.need of legal serviceswho
are financially less fortunate than other
citizens of this state.'Specificaly, Rule
6.5 established the statewide Indiana
Pro Bono-C i'ommission, consisting of
representat ves from the four law
schools inIndiana, members of the bar,
judges, representatives of the Legal
Services Organization, and non-
lawyers. The membership totals 21
individuals from around the state. The
Commission is chaired by the Chief
Justice's appointee and is charged with
providing support to Indiana's fourteen
district pro bono committees.

Fourteen Districts Established
The fourteen district committees
are charged with identifying the current

status of the pro bono effort in their
respective districts aswell as

identifying the current barriersto pro
bono representation. These districts

are chaired by atria judge from one
of the several counties within the
district. The idea behind this
organizationa structure isto
encourage local communities
throughout our state to recognize how
they are currently addressing the lega
needs of their communities. The
communities are asked to identify gaps
in the provision of pro bono services
and to devel op solutions that address
those concerns.

In an attempt to organize this
statewide pro bono effort, the
Commission has asked each district
to prepare an annual report in the
format developed and adopted by the
Commission for use in evaluating
funding requests. The use of the
annual report isinitsthird year and
has been a huge success. The annual
teport allows for information about
current problems and current solutions
to be shared across the state via the
internet. In doing so, we have been
able to create greater efficiencies by
avoiding pitfalls, using best solutions,
eliminating the reinvention of similar
ideas and generally sharing ideas with
other similarly minded individuals from
throughout the state.

We also use the annual report as a
means to consider the funding regquests.
Although many of the solutions currently
used to address the pro bono effort do
not involve money, many other issues
do. IOLTA funds collected by the

Indiana Bar Foundation are used to

continued on page 2



Pro Bono, continued from page |

address these needs. After the annual district reports

are received by the Commission on June 30 of each
year, the Commission reviews each report and considers
the request for-funds.in-light-of whether the district has
clearly identified the issues associated with providing
pro bono services intheir local,community and whether
the solutions proposed for addressing these issues can
phrase

be evaluated in away that measures success. In the

year 2000, when IOLTA funds'were first available for

distribution, the | ndiana Bar Foundation, based upon
the recommendati on.of the Commission, awarded
$300,000 in total grantsto the fourteen districts.

Distribution of Funds

Likeany endeavor, different districts were at
different stages of |development when they were asked
to organize and participate in pro bono effort under the
auspices of Rule 6.5 After much discussion, the
Commission concluded that.in thefirst year the bulk of
the funds would be distributed to the 14 districts based
on federal-poverty level guidelines. However, it was
also agreed that within five years, the Commission's
funding recommendationswoul d-be based solely on
outcome measures. Outcome measures will require
the district pro-bono committees to demonstrate how
the proposed program will benefita particular segment
of the pro_bono population.and how this proposed benefit
will be measured.

Attorney's Oath: "1 will never reject, fromany
consideration personal to myself, the cause of the
defenseless or oppressed; .

To date, there have been avariety of successful
programs proposed and implemented at the district level.
Many of the proposals required little more than allowing
lawyers with indigent clients to appear first in court
rather than last, in recognition of the lawyer's
uncompensated time. Other proposals have sought
funds for litigation expenses and interpreters so that
the lawyer can do alawyerly job without committing
both human and financial resources. Other proposals
have sought to set up alawyer hotline referral service
by establishing an "800" telephone line staffed by

Get Involved
So, why get involved? Recently, | had the honor to
preside over the induction of a group of new lawyers
to our profession. The highlight ofthe proceeding
(besides the proud faces of parents, family and friends)
isthe attorney's oath. Pertinent to our pro bono
commitment and obligation as attorneysis the last

of this oath, "1 will never regject, from any consideration

personal to myself, the cause of the defenseless or
oppressed; . . " Our oath as attorneys reminds us of

the central role our profession plays in the management
of our society. With professional dispute managers

and problem solvers, society is able to march forward

in An orderly manner. The march is possible only
because everyone is assured that when a problem does
arise they will have access to the courts and an
opportunity to be heard regardless of their financial
status. When fellow citizens begin to feel that their
accessis limited because of financial, language or
cultural barriers, we lose some of the fabric that has
made our society great.

As lawyers, as professional problem solvers, you
are not asked to provide pro bono services in avacuum.
Rather, the design of the organization allows for each
local community to identify problems and solutions
unique to them. In doing so, the plan eincourages
collaboration between the courts, counsel, local service
organizations, and other professionals within the
community. In turn, this collaboration, can be leveraged
to make the most of limited community resources and
to identify the core competencies of the various
stakeholdersin away that provides meaningful access
and resolution to the problems faced by fellow citizens
in our local communities throughout our state.

How can you get involved? Begin by contacting
the judge in your local community who has been
designated by Chief Justice Randall Shepard to
spearhead the local pro bono effort. Thereis plerity of
work to be done. No one will be unduly bLirdened if
everyone participates and encourages others to do the
same. Besides, you took an oath.

For further information visit the Pro I3ono
Commission's website at; www.IN-GOV/



students or other trained personnel to take basic JUDICIARY/PROBONO
information and forward it on to alegal services provider
or aprivate pro bono attorney.



